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IN THE 


United States Court of Appeals 

i 

For The District of Columbia Circuit 


No. 12,059 


NATIONAL LAWYERS GUILD, Appellant, 

v. 

HERBERT BROWNELL, JR., Attorney General of the 
United States, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


1 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

National Lawyers Guild 
40 Exchange Place, New York, N. Y. 

Plaintiff, 

v. 

Herbert Brownell, Jr. 

Attorney General of the United States 
Department of Justice, Washington, D. C. 

Defendant. 

Filed Nov. 30, 1953. 

Complaint for Injunctive Relief 

The plaintiff, National Lawyers Guild, by its attorneys, 
complaining cf the defendant, alleges: 
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1. The Court has jurisdiction of this action under D.C. 
Code, sections 11-305 and 11-306. 

2. The plaintiff, National Lawyers Guild, is a bar as¬ 
sociation organized in February 1937 and has functioned 
continuously thereafter. It is an unincorporated volun¬ 
tary association, with members in various parts of the 
United States and its territories. It admits to membership, 
upon application, any person who is a member in good 
standing of the bar anywhere in the United States or its ter¬ 
ritories or possessions without regard to sex, race, color, 
or religious or political belief or affiliation. 

3. The defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States. He has his principal office, 
and may be found in, the District of Columbia. 

4. The purposes of the plaintiff are those set forth as 
follows in Article I, Section 2 of its Constitution, as 
amended: 

“Section 2. The objects of the organization shall be: 

a. To aid in making the United States and the State 
Constitutions, the law, and the administrative and 
judicial agencies of government, responsive to the 
will of the American people; 

b. To protect and foster our democratic institutions 
and the civil rights and liberties of all the people; 

c. To promote justice in the administration of the law; 

2 d. To aid in the establishment of governmental and 
professional agencies to supply adequate legal serv¬ 
ice to all who are in need and cannot obtain it; 

e. To aid in the adoption of laws for the economic and 
social welfare of the people; 

f. To keep the people informed upon legal matters af¬ 
fecting the public interest; 
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g. To advance the economic well-being of the members 
of the legal profession, and to improve the regu¬ 
lations between the legal profession and the commu¬ 
nity at large; 

h. To encourage, in the study of law, a consideration 
of the social and economic aspects of the law; 

i. To improve the ethical standards which must guide 
the lawyer in the performance of his professional 
and social duties; and 

j. To promote world unity through collaboration among 
the Bars of the members of the United Nations.” 

5. To carry out its purposes, the plaintiff adopts reso¬ 
lutions which it issues to the public, files briefs in courts 
as amicus curiae, releases studies and reports, submits 
testimony and recommendations to legislative committees, 
including recommendations regarding judicial appoint¬ 
ments, holds conferences and meetings, and publishes the 
periodical, “The National Lawyers Guild Review.” 

6. In carrying out its purposes, the principal activities 
of the plaintiff have been along the following lines: 

(a) Making studies in the substantive and procedural 
laws of the various jurisdictions of the United States and in 
applicable economic and sociological factors. 

(b) Proposing changes in rules of procedure and statu- 
torv law. 

(c) Fostering studies, publications and activities to in¬ 
crease the technical efficiency of lawyers, to keep them 
abreast of legal developments and to maintain and improve 
the standards of the legal profession. 

(d) Making studies of the professional and economic 
problems of the legal profession, and supporting proposals 
to improve the economic and professional status of lawyers. 
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(e) Supporting efforts to make legal services and the 
judicial process available to all on a basis of equality, re¬ 
gardless of their economic condition, through neighborhood 
law offices, lawyer referral plans, and free or subsidized 
services. 

3 (f) Supporting various legislation, including exten- 

tion of social security benefits, federal aid to educa¬ 
tion, national health insurance, the protection to labor af¬ 
forded by the Wagner-LaGuardia Acts, establishment of 
adequate fair labor standards, and equitable tax legisla¬ 
tion. 

(g) Opposing all forms of discrimination on account 
of race, creed, national origin or political belief, urging 
judicial interpretation of the Constitution as forbidding 
such discrimination by governmental action, and support¬ 
ing anti-discrimination legislation. Plaintiff has sought to 
protect the constitutional rights of all persons regardless 
of their political affiliations, including Communists, non- 
Communists, and anti-Communists. 

(h) Supporting the United Nations and the principles 
laid down in its Charter, and urging the settlement of in¬ 
ternational differences by negotiation. 

In carrying out its activities, the plaintiff lias, from time 
to time, supported actions and policies of the federal gov¬ 
ernment and has at other times opposed them. 

7. The plaintiff’s policies and actions are adopted by it 
democratically in accordance with the wishes of its mem¬ 
bers, and represent the independent determinations of 
plaintiff. 

8. Plaintiff’s policies and actions have received wide¬ 
spread public endorsement and commendation, and praise 
from numerous distinguished persons in American life, in¬ 
cluding judges, legislators, educators, labor leaders, and 
others. 
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9. Executive Order 10450, issued by the President in 
April, 1953, establishes “security requirements for govern¬ 
ment employment. ” Executive Order 10450 requires the 
head of each federal department and agency to establish 
and maintain “an effective program to insure that the em¬ 
ployment and retention in employment of any civilian of¬ 
ficer or employee within the department or agency is clearly 
consistent with the interests of the national security.” It 
also provides that, “the interests of the national security 
require that all persons privileged to be employed in the 
departments and agencies of the Government shall be re¬ 
liable, trustworthy, of good conduct and character, and of 
complete and unswerving loyalty to the United States.” 

4 10. Executive Orded 9835 issued March 21,: 1947, 

had required the Department of Justice to furnish 
to the Loyalty Review Board, for use in the administration 
of the government employees loyalty program, the names 
of organizations designated bv the Attorney General, after 
appropriate investigation and determination, “as totalitar¬ 
ian, fascist, communist or subversive, or as having adopted 
a policy of advocating or approving the commission of acts 
of force or violence to deny others their rights under the 
Constitution of the United States, or as seeking to alter 
the form of government in the United States bv unconsti- 
tutional means.” Executive Order 10450 provides that the 
Department of Justice shall continue to furnish this infor¬ 
mation, but directly to the head of each department and 
agency. 

11. Under Executive Order 10450 and its apph'cation, 
membership in, or affiliation or sympathetic association 
with, an organization designated by the Attorney General 
as aforesaid, adversely affects the eligibility of any person 
for federal employment under the aforementioned stand¬ 
ards of Executive Order 10450 





12. Designation of an organization by the Attorney Gen¬ 
eral under Executive Orders 9835 or 10450 seriously in¬ 
jures the reputation of the organization, its opportunity to 
influence public opinion, and its ability to obtain or retain 
members and revenue. Various governmental sanctions 
apply to members of such an organization even though they 
are not government employees or applicants for government 
employment. By the Act of July 5, 1952, the Independent 
Offices Appropriation Act, 1953, no housing unit constructed 
under the United States Housing Act of 1937, as amended, 
may be occupied by a person who is a member of an organi¬ 
zation so designated. Also various state and local govern¬ 
ments have adopted legislation imposing special sanctions 
on members of such organizations or depriving them of 
rights and privileges which would otherwise be available 
to them. 

13. On August 27, 1953, in Boston, Massachusetts, the 
defendant made a speech at the annual convention of the 
American Bar Association. In this speech, the defendant 
attacked the plaintiff. The gist of his remarks about the 

plaintiff was that he had made a ‘determination’ that 
5 it is a Communist dominated and controlled organi¬ 
zation, which is the “legal mouthpiece” for the Com¬ 
munist Partv and its members, and which is fullv committed 
to the Communist Party line. The defendant also stated 
in this speech that he had that day served notice on the 
plaintiff “to show cause why it should not be designated 
on the Attorney General’s list of subversive organizations.” 
Defendant’s full remarks in this speech concerning the 
plaintiff appear in Exhibit A hereof. At the time this speech 
was made, plaintiff had received no notice of any kind that 
the defendant intended to institute a proceeding looking 
toward the designation of plaintiff under Executive Order 
10450. The first inkling plaintiff had of defendant’s inten¬ 
tion to that effect was from press reports of defendant’s 
speech. 
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14. On August 2S, 1953, plaintiff received at its office in 
New York City a letter from defendant, stating that the 
defendant proposed to designate plaintiff as an organiza¬ 
tion pursuant to Executive Order 10450. 

15. Under regulations issued by the defendant, an organi¬ 
zation served with notice of the Attorney General’s pro¬ 
posal to designate it pursuant to Executive Order 10450 
may within ten days file a written notice of contest. The reg¬ 
ulations provide that failure to file a notice of contest “shall 
be deemed an acquiesence in such proposed action, and the 
Attorney General may thereupon after appropriate deter¬ 
mination designate such organization and publish such 
designation in the Federal Register.” 

16. Plaintiff has duly filed a notice of contest in the form 
of Exhibit B hereof, reserving all its legal rights and ob¬ 
jections. 

17. On September 5, 1953, the defendant made a speech 
in Indianapolis, Indiana, at the annual convention of Ameri¬ 
can Veterans of World War II. In this speech the defend¬ 
ant again attacked the plaintiff. The gist of his remarks 
concerning plaintiff was the same as described in para¬ 
graph 14 hereof. The defendant also stated in this speech 
specific charges which he said he would make against plain¬ 
tiff in his proceeding to designate plaintiff under Execu¬ 
tive Order 10450. Defendant’s full remarks in this speech 
concerning plaintiff appear in Exhibit 0 hereof. 

18. The defendant’s proposal to designate plaintiff under 
Executive Order 10450, and his aforesaid attacks on plain¬ 
tiff, received extensive and widespread publicity 

6 throughout the country, in newspapers and other 
periodicals and on the radio and television. The de¬ 
fendant also caused to be distributed to the press and to 
the public numerous copies of his aforesaid speeches. The 
defendant was well aware that his proposal to designate 
plaintiff and his attacks on plaintiff would receive exten¬ 
sive publicity. 




19. On or about November 17, 1953, plaintiff received 
from defendant a Statement of Grounds, being the alleged 
basis of defendant’s proposed action, which is set forth in 
full in Exhibit D hereof, accompanied by Interrogatories to 
be answered by plaintiff. 

20. The defendant’s proposal to designate plaintiff as an 
organization under Executive Order 10450 and his charac¬ 
terization of plaintiff in the aforesaid speeches and State¬ 
ment of grounds are contrary to fact and without foun¬ 
dation. The plaintiff is not, and never has been, an organi¬ 
zation of any of the kinds referred to in Executive Orders 
10450 and 9835. 

21. The defendant’s proposal to designate plaintiff under 
Executive Order 10450 is illegal and anv such designation 
of plaintiff would be illegal, in the following respects: 

(a) The provisions of Executive Orders 9835 and 10450 
pertaining to the designation of organizations on their face, 
and defendant’s application of them to plaintiff as alleged 
above, deprive plaintiff and its members of freedom of 
speech and press, freedom of assembly and association, and 
freedom to petition government for redress of grievances, 
all in violation of the First Amendment to the Constitution 
of the United States. 

(b) The provisions of Executive Orders 10450 and 9835, 
on their face and as applied, violate the due process clause 
of the Fifth Amendment, in that they authorize and repre¬ 
sent the imposition of onerous sanctions and invasion of 
rights of reputation on the basis of indefinite, subjective, 
and meaningless criteria, -which can be, and are, interpreted 
to apply merely because of the defendant’s political, social, 
or economic prejudices. 

(c) The provisions of Executive Orders 10450 and 9835, 
on their face and as applied, violate the Ninth and Tenth 
Amendment, in that they authorize and represent the impo¬ 
sition of onerous sanctions for no valid governmental 


7 purpose and without reasonable relation to the pow¬ 
ers granted to the federal government and the exec¬ 
utive under the Constitution. 

(d) The provisions of Executive Orders 10450 and 9835, 
on their face and as applied, violate the prohibition against 
bills of attainer, in that they authorize and represent the 
imposition of punishment without judicial trial. 

(e) The defendant proposes to violate Executive Order 
10450, in that he intends to designate plaintiff without ap¬ 
propriate investigation and determination, without regard 
to the fact that plaintiff is not in fact an organization of 

anv of the kinds described in Executive Orders 10450 and 
* 

9835, and on the basis of his pre-determination and bias. 

(f) The proposed designation is in excess of the pow*- 
ers of the executive branch of the government. 

22. The defendant has issued regulations which establish 
a procedure whereby organizations whom he proposes to 
designate under Executive Order 10450 may have an ad¬ 
ministrative hearing. The procedure established by these 
regulations, and the hearing contemplated thereby, are il¬ 
legal and violative of due process, in that: 

(a) The regulations authorize the Attorney General to 
find adversely to an organization merely on his statement 
of grounds and without introducing evidence, and upon in¬ 
formation not of record as to which the accused organi¬ 
zation had no opportunity to confront or cross-examine 
the informant. 

(b) The regulations contemplate the application of the 
vague and indefinite standards of the Executive Orders. 

(c) The regulations do not provide that the burden of 
proof shall be on the Attorney General. 

(d) The regulations require the accused organization 
to submit to unlimited interrogation by the Attorney Gen- 



10 


eral and make the holding of any hearing conditioned on 
their being answered. The Attorney General has in fact 
served on plaintiff interrogatories of unprecedented and 
improper scope. 

(e) The regulations authorize the Attorney General to 
handpick a hearing officer without regard to qualifications, 
competency, impartiality, or independence of posi- 
8 tion. 

(f) The regulations violate the provisions of the 
Admistration Procedure Act governing the conduct of ad¬ 
ministrative hearings, and the defendant does not intend 
to comply with the requirements of that act. 

23. The administrative hearing offered plaintiff will be il¬ 
legal and unfair and will not afford plaintiff an adequate 
administrative remedy for the additional reasons that the 
defendant has already publicly prejudged plaintiff in his 
aforesaid speeches, that he did so without regard to the 
facts, and that he is biased against plaintiff and cannot be 
an impartial arbiter. The defendant’s bias and prejudg- 
ment appear, among other things, from the following: 

(a) The fact that the defendant publicly announced his 
conclusions concerning the plaintiff without the plaintiff’s 
having had a hearing or other opportunity to defend itself 
and to prove the accusations false. 

(b) The fact that defendant announced his intention 
to designate plaintiff under Executive Order 10450 to 
another bar association and to the press, before he had in¬ 
formed the plaintiff. 

(c) The fact that he announced his “charges” against 
plaintiff to a veterans organization and to the press more 
than two months before he informed plaintiff of his charges 
against it. 

(d) The fact that, as defendant well knows, none of 
his predecessors in office had designated the plaintiff under 
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Executive Order 9835, which became effective on March 21, 
1947, although such predecessors had designated numerous 
other organizations under such order and although the de¬ 
fendant, in his aforesaid speeches, claimed that the plaintiff 
had been Communist controlled at least since 1946. 

(e) The fact that public, documentary material on the 
nature and history of the plaintiff, readily available to the 
defendant and every one else, demonstrates the falsity of 
the defendant’s accusations against the plaintiff, and their 
distortions and omissions. 

(f) The fact that the defendant’s accusations show even 
on their face that they rest on irrational standards and in¬ 
nuendo, including treating as proof of subversive 

9 character the following: criticism of governmental 
policies and actions (without regards to the merits 
of the criticism); support of the constitutional rights of 
Communists; and the fact that a member of plaintiff repre¬ 
sented in litigation an unpopular defendant. Typical of the 
defendant’s approach is the following statement from his 
aforesaid speech to the American Veterans of World II, 
advanced by defendant as evidence that the plaintiff is a 
subversive organization: 

“In 1950, the ‘Daily Worker’ attacked the New York 
Citv Board of Education trial of a school teacher ac- 
cused of being a Communist. The ‘Lawyers Guild 
Review’ reports a resolution by the Guild deploring 
continued attacks upon intellectual freedom of students 
and teachers.” 

(g) The fact that the defendant, in his aforesaid speech 
to the American Veterans of World War II, demonstrated 
that he considers designation of organizations under Exec¬ 
utive Order 10450 to represent a general blacklisting, and 
not to be limited to a function in connection with govern¬ 
ment employment. Thus defendant stated in said speech: 
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“When the evidence indicates that an organization is 
in fact and sympathy aligned with the Communist 
movement, then it is my responsibility as Attorney Gen¬ 
eral to move to designate it as subversive and to make 
that fact public. 

“Publication of the fact makes it possible for uni¬ 
formed loyal citizens to disassociate themselves from 
such groups at the earliest possible moment.” 

24. Unless enjoined by this Court, the defendant will, 
either without a hearing or after the illegal and unfair 
hearing already referred to, designate plaintiff as an or¬ 
ganization under Executive Order 10450. 

25. The illegal designation of plaintiff under Executive 
Order 10450, threatened by defendant, will cause plaintiff 
irreparable injury for which plaintiff has no adequate rem¬ 
edy at law, including damage to plaintiff’s reputation and 
prestige, interference with public acceptance of plaintiff’s 
publications, programs and recommendations, loss of pres¬ 
ent and prospective members, and loss of membership dues 
and public donations. By reason of the nature of the 
‘Grounds’ for defendant’s actions hereinabove referred to, 
the free expression of opinion by plaintiff and its members 
will be impeded and restrained. Defendant’s threat to 
designate plaintiff under Executive Order 10450 has al¬ 
ready caused plaintiff irreparable injury in these respects. 

If defendant is not now enjoined, this injury will 
10 continue and increase during the illegal administra¬ 
tive hearing and will reach particularly intense and 
damaging proportions upon the defendant’s issuance of 
the pre-determined designation of plaintiff. Such contin¬ 
ued injury threatens to destroy plaintiff’s effectiveness and 
its very existence before it can obtain redress by any sub¬ 
sequent judicial intervention. 

Wherefore, the plaintiff demands judgment (1) declar¬ 
ing that Executive Orders 9835 and 10450, insofar as they 
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purport to authorize the listing of any organization by de¬ 
fendant, are unconstitutional and void or, in the alterna¬ 
tive, that the procedures adopted by defendant for the im¬ 
plementation of such orders are unconstitutional and il¬ 
legal, and that defendent by reason of his prejudgment of 
the issues is disqualified from further proceedings in the 
premises; (2) enjoining the defendant, his officers, agents, 
servants, employees, and attorneys, and all persons in 
active concert or participation with him, from designating 
plaintiff under Executive Order 10450; (3) awarding the 
plaintiff the costs of this action; and (4) granting plaintiff 
such other and further relief as may be appropriate. Plain¬ 
tiff also prays for a preliminary injunction enjoining, pend¬ 
ing disposition of this action, the defendant, his officers, 
agents, servants, employees and attorneys, and all persons 
in active concert or participation wdth him, from designat¬ 
ing plaintiff under Executive Order 10450 and from taking 
any action connected with the proposed designation of 
plaintiff under said order. 

Osmond K. Fraenkel 
Osmond K. Fraenkel, Esq. 

120 Broadway 
New York, N.Y. 

Earl B. Dickerson I 

Earl B. Dickerson, Esq. 

3501 South Parkway 

Chicago, Illinois 

Joseph Forer 
Joseph Forer, Esq. 

711-14th Street N.W. 

Washington, D. C. 

Attorneys for Plaintiff 
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Filed Nov. 30,1953 

Exhibit "A" 

Extract from ax Address Delivered by Attorney General 
Brownell Before the American Bar Association on 
August 27, 1953 

The purpose of designating an organization as subver¬ 
sive is solely to alert the security agencies that the group 
involved is permeated with Communists and fellow travel¬ 
lers so that where it appears that a government employee 
is a member this factor may be taken into account in de¬ 
termining whether he is a security risk. 

The designation of an organization is now preceded by 
the most thorough investigation and study of all the evi¬ 
dence. Where the evidence indicates that an organization is 
not what it outwardly claims to be, but is in fact and sym¬ 
pathy aligned with the Communist movement, then it is my 
responsibility as Attorney General to make that fact public. 
Uninformed loyal citizens must have the opportunity of 
disassociating from such groups at the earliest possible 
time, for continued activity in such groups may render 
them ineligible for Government employment. And this ap¬ 
plies to every type of organization. Lawyer groups have 
not been exempt from infiltration by the Communist, and 
where this has occurred, I will make no exception for them. 

We have been studying evidence that the National Law¬ 
yers Guild be included in the list of subversive organiza¬ 
tions. Because this organization originallv attracted some 
very well-known and completely loyal American citizens in¬ 
cluding many Colored members who found it would admit 
them (at a time when our American Bar Association failed 
to do so), I have conducted the study with great care. I 
am now prepared to make this determination public. 

It has been clear that at least since 1946 the leadership 
of the Guild has been in the hands of card-carrying Com¬ 
munists and prominent fellow-travellers. On every major 
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issue since then it has steadfastly followed the Party line 
and its programs and actions have been consistent with it, 
excepting only those issues so notorious that their espousal 
would too clearly demonstrate the Communist control. It 
has become more and more the legal mouthpiece for the 
Communist Party and its members, and it has consistently 
opposed all laws or investigations which have sought to 
curb or expose Communist activity in the United States. 
It is because the evidence shows that the National Lawyers 
Guild is at present a Communist dominated and controlled 
organization fully committed to the Communist Party line 
that I have today served notice to it to show cause why it 
should not be designated on the Attorney General’s list of 
subversive organizations. 


12 Exhibit "B" 

The Attorney General September 16, 1953 

Department of Justice 
Washington, D.C. 

Dear Sir: 

Reference is made to your letter of August 27, 1953, 
which was received on August 28, 1953 giving us notice 
that you proposed to designate this organization as coming 
within the purview of Executive Order 10450. We have 
also received your confirmation of an agreement to extend 
our time to file a notice of contest for ten days to Septem¬ 
ber 17, 1953. 

Without waiving any of the legal objections hereinafter 
stated, which are not intended to be final or complete, the 
National Lawyers Guild desires to contest your proposal 
to designate it pursuant to provisions of Executive Order 
10450. 

The National Lawyers Guild asserts that it does not 
come within the purview of Executive Order 10450 and 
denies that it is Communist, Communist-dominated or Com- 


munist-controlled. It denies and protests any charge or in¬ 
sinuation that it is anything but an independent associa¬ 
tion of attorneys dedicated to the welfare of the American 
people and bar, and to the American traditions of freedom, 
democratic government and justice and equality for all. 
Its policies and actions are entirely a matter of public 
record. We believe that they demonstrate the truth of 
this assertion. 

The Attorney General’s proposal, if adopted, would 
impair the freedom and independence of the Bar. The Bar 
has traditionally discharged the responsibility of providing 
leadership in public debate concerning national and com¬ 
munity affairs. It has the obligation to defend the civil 
rights and liberties of the people in the courts, the halls 
of congress and in the public forum. 

When the effort of the Bar to fulfill these responsibil¬ 
ities is made the subject of official condemnation and re¬ 
sulting reprisals for views expressed on public and legal 
questions, the vital role of the Bar in our national life is 
frustrated, and lawyers and their associations are made 
to fear expressing their views on controversial questions 
lest they be subject to official proscription. 

Inherent in the Attorney General’s proposal is an ef¬ 
fort to impose political tests upon lawyers and associations 
of the Bar. The charges against the Guild as thev have 
been published in speeches of the Attorney General refer 
to the alleged political beliefs or associations of members 
and leaders of the Guild as a basis for proscribing it. 

If such a standard is to be adopted the probable result 
would be that to safeguard against proscription all asso¬ 
ciations of the Bar would adopt loyalty tests for member¬ 
ship though their conscience may find such tests as abhor¬ 
rent as they were in the eyes of those who founded our 
nation. Lawyers who do not pass such tests would be 
denied their right to participate in associations of the Bar. 
And lawyers generally would be subject to surveillance and 
intimidation. 
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; 

By such means the freedom, independence and service 
of the Bar would be irreparably injured. 

The Attorney General is Without Constitutional 
Power to Make Any Listing Such as He proposes 

The discretion accorded the Attorney General under 
Executive Order 10450 and its implementing rules and reg¬ 
ulations to adjudge and label organizations premised upon 
his evaluation of whether their ideas or opinions are 
“totalitarian, Fascist, Communist or subversive” would 
enable the Attorney General to define what is orthodcx 
and proper in the area of thought, speech and association. 
Under our Constitution, as the Supreme Court has said, 
“no official, high or petty, can proscribe what shall be 
orthodox in politics, nationalism, religion, or other mat¬ 
ers of opinion . . (West Virginia State Board of Edu¬ 
cation vs. Barnette, 319 U.S. 624, 642). 

13 Such purported grant of power and the attempt 
to exercise it in this instance under the Executive 
Order are the subject neither of express nor implied dele¬ 
gation by the Constitution. They violate the prohibitions 
contained in the First, Fifth, Ninth and Tenth Amend¬ 
ments to the United States Constitution. 

No Proper Standards are Set Up in the Executive Order 

The terms defining the organizations which may be named 
are so vague that the Attorney General is virtually em¬ 
powered to proscribe any organization as “subversive” for 
what he might deem “at the moment was contrary to his 
. . . notions of what was good for health, morals, trade, 
commerce, justice or order.” (Musser vs. Utah, 333 U.S. 
95, 97). The ultimate and principle injury under the 
order is not whether an organization has done anything, 
or expressed or advocated any particular doctrine; it is 
whether in his opinion there are gronds to believe an or¬ 
ganization is “subversive.” Of this standard, Mr. Justice 
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Douglas said, “The charge that these organizations are 
‘subversive’ could be clearly defined. But how can any¬ 
one in the context of the Executive Order say what it 
means? . . . These flexible standards, which vary with 
the mood or political philosophy of the prosecutor, are 
weapons which can be made as sharpe or as blunt as the 
occasion requires. Since they are subject to grave abuse, 
they have no place in our system of law. When we em¬ 
ploy them, we plant within our body politic the virus of 
the totalitarian ideology which we oppose.” (Concurring 
in Anti-Fascist Committee V. McGrath, 341 U.S. 123, 176- 
177.) 

If men or an association of men can be judged for what 
others may think they think and believe, not for what they 
have done, anyone at anytime is subject to the real pos¬ 
sibility of being found “guilty” of “disloyalty” for it “is 
difficult and almost impossible to meet the charge that one’s 
general ethos is treasonable” (Masses. Publ. Co. vs. Pat¬ 
tern 244 F. 535, 543 (L. Hand, J.) 

The Procedures Set Up By The Attorney General 
Deny Due Process 

The Attorney General may act and rely upon “confi¬ 
dential” undisclosed evidence in making his determination. 
He may dispense with the taking of any evidence; deny the 
right of confrontation and cross-examination, and assume 
no burden of proving the charges he makes, but impose the 
burden of disproving them upon the organization. He may, 
if he chooses, make out the bulk of such case as he will 
submit not by evidence adduced independents bv him but 
through the medium of obligatory replies of the organiza¬ 
tion to interrogatories prepared by him in the manner of 
an inquisitional rather than the accusitory system required 
by the Due Process Clause of the Fifth Amendment. 
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The Attorney General Has Pre-Judged the Issue 

The Attorney General in speeches at public meetings has 
stated that in his view “the evidence shows” that the Guild 
is guilty of charges upon which he is required to pass judg¬ 
ment fairly and impartially after hearing. If due process 
requires nothing else, it requires a conclusion after a fair 
hearing not confirmation of a judgment previously made. 
We believe, moreover, that the Attorney General’s conduct 
in discussing his charges against the Guild in speeches at 
public meetings and in there stating his judgment as to 
what the “evidence shows” flagrantly violates the mini¬ 
mum standards obligatory upon persons assuming to act in 
a judicial capacity. 

• * • # • * • * # # 

In addition, the Attorney General by publicly citing as 
evidence that the Guild is “subversive” the facts that it 
has defended the constitutional and civil rights of Com¬ 
munists, has increased immeasurably the already 
14 deplorable reluctance of lawyers to undertake the 
defense of Communists and those called Communists. 
His conduct makes a mockerv of the resolution of the 
American Bar Association urging lawyers to discharge the 
Bar’s duty of defending the unpopular and the despised. 
We maintain that in the many cases in which the Guild bas 
appeared as amicus curiae to uphold the constitutional and 
civil rights of defendants, including Communists, it fias 
only attempted to discharge the duty which the bar has to 
uphold the Constitution. 

For nearly seventeen years, the National Lawyers Guild 
lias stood among those in the forefront of the defense of 
the economic, social, political and civil rights of the Ameri¬ 
can people. It has consistently endeavored to promote the 
better administration of justice, and to aid in making our 
laws and institutions more responsive to the needs of the 
people. It intends to continue upon this course in the be- 



lief that in so doing it is furthering the best traditions of 
the Bar. 


Very truly yours, 

NATIONAL LAWYERS GUILD 
By: 

Earl B. Dickerson, 

Earl B. Dickerson, President 

Osmond K. Fraenkel, 

Osmond K. Fraenkel, 
Executive Vice President 

Robert J. Silberstein, 

Robert J. Silberstein, 
Executive Secretary 
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Extract from Address by the Attorney General to Am- 
vets (American Veterans of World War II), At In¬ 
dianapolis, on September 5, 1953. 

In this (loyalty) security program, the Attorney General 
is required to maintain a list of organizations designated 
as subversive. The purpose is soleb to alert the various 
government agencies that a designated organization is per¬ 
meated with Communists and fellow-travelers. Where it 
appears that a government employee is a member of such 
an organization, this factor may be taken into account in 
determining whether he is a securitv risk. 

Thorough investigation and study of evidence precedes 
the designation of an organization. When the evidence 
indicates that an organization is in fact and sympathy 
aligned with the Communist movement, then it is my re¬ 
sponsibility as Attorney General to move to designate it 
as subversive and to make that fact public. 

Publication of the fact makes it possible for uninformed 
loyal citizens to disassociate themselves from such groups 
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at the earliest possible moment. Continued activity in such 
groups could render them ineligible for Government em¬ 
ployment. 

The most recent group upon whom notice of proposed 
designation was served is the National Lawyers Guild. 

The evidence is clear that at least since 1946, the leader¬ 
ship of the National Lawyers Guild has been in the hands 
of card-carrying Communists and prominent fellow-travel¬ 
ers. It has become more and more the legal mouthpiece of 
the Communist Party and its members. It has consistently 
opposed all laws or investigations by which the freedom- 
loving people of this country have sought to curb or ex¬ 
pose Communist activity in the United States. 

We charge that the Guild is dominated and controlled 
by the Communists and fully committed to the Communist 
Party line. Shortly it will be specifically charged that: 

(1) The Guild and its affiliated chapters were initi¬ 
ated, proposed and organized under the direct super¬ 
vision of the Communist Party of the United States. 

(2) The Guild and its affiliated chapters are being 
and have been utilized by the Communist Party and 
its members to indoctrinate members of the legal pro¬ 
fession for the purpose of securing support for and 
sympathy with the policies, objectives and program of 
the Communist Party, and thereby to serve as the legal 
arm of the Communist Party. 

(3) From 1946 until the present, the Guild and its 
affiliated chapters have closely followed, supported, 
and paralleled the policies and programs of the Com¬ 
munist Party. 

(4) From 1946 until the present, the National Law¬ 
yers Guild and its affiliated chapters have substan¬ 
tially followed, supported, and paralleled the foreign 
policy of the Soviet Union and opposed the policy of 
the United States when in conflict with that of Soviet 
Russia. 
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16 (5) From 1946 until the present, the executive of¬ 

ficers or persons performing the duties of executive of¬ 
ficers, have included past or present members of the 
Communist Party and individuals with a substantial 
record of Communist front membership and activity. 
Such individuals have directed, supervised and domi¬ 
nated the policies, programs and activities of the Na¬ 
tional Lawyers Guild. 

As an organization, the National Lawyers Guild has in¬ 
terceded in practically every major crse involving the Com¬ 
munist Party, its officials and its front organizations. In 
every instance, these intercessions were on behalf of the 
Communists. It interceded for Gerhardt Eisler, Com¬ 
munist international agent convicted of passport fraud and 
contempt of Congress. Eisler, like Thompson, was one of 
those who fled after conviction. You all recall his spectac¬ 
ular appearance as a stowaway aboard the Polish motor- 
ship BATORY. 

To name a few more cases in which the Guild, as an or¬ 
ganization, interceded, there was that of Carl Aldo Mar- 
zani, who vras convicted of concealing Communist affilia¬ 
tions while employed by the Federal Government; John 
Howard Lawson and Dawson Trumbo, Hollywood screen¬ 
writers convicted of contempt of Congress; disbarment pro¬ 
ceedings against the contemptuous lawyers who repre¬ 
sented Party leaders in Smith Act cases, and the case of 
the atomic spies, Julius and Ethel Rosenberg. 

One of its members appeared as defense lawyer for Val¬ 
entin Gubitchev, the Russian charged with spying against 
the United States in the Judy Coplon case. This member 
based many of his questions on notes passed to him by a 
representative of the Soviet Embassy, who -was sitting at 
his side during the trial. This Russian official was the Sec¬ 
ond Secretary of the Embassy, Yuri Novikov, who in Janu¬ 
ary of this year vras declared persona non grata by the 
State Deparment for engaging in Soviet espionage wdth 
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Otto Verber and Kurt Ponger. Both Verber and Ponger 
subsequently pleaded guilty to espionage. 

I would like also to give some examples of how the Guild 
has followed the Communist Party line. In 1950, the 
“Daily Worker” attacked the New York City Board of 
Education trial of a school teacher accused of being a Com¬ 
munist. The “Lawyers Guild Review” reports a resolu¬ 
tion by the Guild deploring continued attacks upon in¬ 
tellectual freedom of students and teachers. 

Over the years, the Communist Party has attacked Mr. 
Hoover as “chief of the national thought police,” and has 
called for a halt to the FBI’s efforts to fight Communism. 
In resolutions the Guild has opposed what it called the 
Gestapo activities of the FBI and demanded removal of 
Mr. Hoover. 

Following the Communist line, they attacked contempt 
citations upon the contemptuous Communist leaders’ at¬ 
torneys ; various committees of Congress investigating 
Communism; the European Recovery Plan; the Smith Act 
prosecutions; the non-Communist affidavit of the Labor- 
Management Relations Act, among others. 


17 


Exhibit "D" 


In the Matter of the Proposed Designation of the National 
Lawyers Guild Pursuant to Executive Order No. 10450 

To: National Lawyers Guild 

Please Take Notice that pursuant to Title 28, Chapter 
I, Part 41, Section 41.1 et seq. of the Code of Federal Regu¬ 
lations with respect to notice, hearing, and designation of 
organizations in connection with the Federal employee 
security program, there are set forth hereinafter a state¬ 
ment of the grounds upon which it is proposed to designate 
the National Lawyers Guild as coming within the purview 
of Executive Order No. 10450 and interrogatories with 
respect thereto. ; 


Statement of Grounds 


(1) The National Lawyers Guild, hereinafter referred 
to as the NLG, was proposed and initiated under the direc¬ 
tion and supervision of the Communist Party and members 
of the Communist Party of the United States of America, 
hereinafter referred to as CP, USA. 

(2) The NLG has been utilized by the Communist Party 
and Communist Party members to indoctrinate members 
of the legal profession for the purpose of securing support 
for and sympathy with the policies, objectives, and pro¬ 
grams of the Communist Party and to serve as a legal arm 
of the Communist Party. 

(3) From 1946 up to and including the date of this state¬ 
ment, the NLG has substantially followed, supported and 
paralleled the policies and programs of the Communist 
Party. 

(4) From 1946 up to and including the date of this state¬ 
ment, the NLG has substantially followed, supported and 
paralleled the foreign policy of the Soviet Union and op¬ 
posed the policy of the United States when in conflict with 
that of the USSR. 

(5) The membership, officers and persons performing the 
dutites of officers in the NLG, do include and have included 
persons who were and are acknowledged leaders, function¬ 
aries, officials and members of the Communist Party and 
individuals with a substantial record of membership in or 
activitv on behalf of organizations designated bv the At- 
tornev General under Executive Orders 9835 and 10450. 
From 1946 up to and including the date of this statement, 
such individuals have directed, supervised and dominated 

the policies, programs and activities of the NLG. 

IS (6) The NLG has cooperated with and rendered 
support to the programs and activities of organiza¬ 
tions designated by the Attorney General under Executive 
Orders 9835 and 10450. 
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(7) Members and officials of the NLG were advised by a 
number of prominent individuals who have resigned from 
the NLG that, at least since 1939, the Communist Party and 
its members were seeking to dominate the policies, pro¬ 
grams and activities of the NLG. No official action has 
ever been taken by the NLG to prevent such domination 
and control by the Communist Party or its members. 

(8) The programs, policies and activities of the NLG, 
since its inception, have been consistently reported with ap¬ 
proval in Communist publications such as the “Daily 
'Worker”, “New Masses”, and “Political Affairs”. 


(9) Financial contributions have been solicited or re¬ 
ceived by the NLG from organizations which have sup¬ 
ported the CP, USA, from individuals who are or have 
been members of the CP, USA and from the CP, USA. 


• ••##**## 




19 Filed Dec. 4, 1953 

Motion for Preliminary Injunction 

The plaintiff, by its attorneys, moves the Court for a pre¬ 
liminary injunction enjoining and restraining the defend¬ 
ant, his officers, agents, servants, employees, and attorneys, 
and all persons in active concert or participation with him, 
pending the final disposition of this action, from designat¬ 
ing plaintiff as an organization under Executive Order 
10450 and from taking any further proceedings under or in 
connection with his proposal to so designate plaintiff. 

The grounds of this motion are that unless so restrained 
the defendant will perform the acts referred to in the com¬ 
plaint, that such actions by the defendant will cause the 
plaintiff irreparable injury and constitutional damage; and 
that the issuance of a preliminary injunction will not cause 
the defendant undue inconvenience or loss but will prevent 
irreparable injury to the plaintiff. 
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In support of this motion, plaintiff refers to the affidavit 
of Robert J. Silberstein. 

Earl B. Dickerson 
Osmond K. Fraenkel 
Joseph Forer 
Attorneys for Plaintiff 


Affidavit In Support of Motion 
For Preliminary Injunction 

20 Filed Dec. 4, 1953. 

State of New York, 

County of New York, ss: 

Robert J. Silberstein, being first duly sworn, deposes and 
says: 

1. I am, and have been for approximately the last six 
years, the Executive Secretary of the National Lawyers 
Guild, the plaintiff in this action. By virtue of my posi¬ 
tion, I am thoroughly acquainted with the nature, affairs, 
and activities of the plaintiff. 

2. Attached hereto as Exhibit I is a true copy of the 
constitution of the plaintiff. 

3. Paragraphs 2, 4, 5, 6, 7, 8, 13, 14, 16, 19, 20 and 25 
of the complaint, which contain allegations regarding the 
plaintiff, are true. 

4. On information and belief: Paragraphs 3, 13, 14, 17, 
18 and 23, which contain allegations concerning the defend¬ 
ant, are true, and Exhibits A to D inclusive of the com¬ 
plaint are true copies of what they purport to be. The 
source of my information and belief are copies released 
by the Department of Justice of the defendant’s speeches, 
referred to in the complaint. 

5. Attached hereto As Exhibit II is a true copy of the 
Interrogatories served by defendant on the plaintiff. The 


27 


answering of these Interrogatories by plaintiff would be 
extremely onerous, and burdensome, and as to some of the 
questions impossible or virtually so. It would entail a huge 
expense and effort in research, investigation, analysis, and 
compilation. 

The Interrogatories range over the seventeen-year his¬ 
tory of the plaintiff. During this period, many thousands 
of lawyers have been at one time or another mem- 
21 bers of plaintiff. The plaintiff has had over its his¬ 
tory approximately 30 chapters, most of which are 
now inactive or defunct. The chapters kept their records 
locally, their records are not in the possession of plaintiff’s 
national office and, as to defunct chapters, it is not known 
whether records are now in existence. Answering the in¬ 
terrogatories would require detailed and protracted ex¬ 
amination of and investigation into the records, history, 
and affairs of each of these chapters as well as of the plain¬ 
tiff nationally. 

For example, Interrogatory 3(a) requires plaintiff to list 
“all publications, handbills, pamphlets, leaflets, magazines, 
newspaper articles, or newsletters published, circulated or 
sponsored, or caused to be published, circulated or spon¬ 
sored by the NLG or affiliated chapters since 1940.” This 
calls for the finding and listing of many thousands, prob¬ 
ably tens of thousands of items issued or sponsored by the 
plaintiff or its chapters, including chapter material which 
is not in plaintiff’s possession and would be very difficult 
or impossible to obtain. Even after an exhaustive search, 
culminating in the listing of thousands of items, plaintiff 
still could not know that it had fully complied with the 
Interrogatory, particularly since it refers not only to mate¬ 
rial published by plaintiff or its chapters, but to material 
published by others and circulated or caused to be circu¬ 
lated by plaintiff or its chapters. 

Again, Interrogatory 6 asks for detailed financial infor¬ 
mation, unlimited as to time, regarding plaintiff and its 
chapters. To acquire and compile this information from 


the various scattered records would involve a huge account¬ 
ing and research job. 

As another example, Interrogatory 48 asks for much 
information which is not of the kind which would normally 
be recorded, and which could be obtained, if at all, only 
after long investigation and search, as for example 
(emphasis added) 

“(a) List the names and addresses of all those 
persons who conceived, initiated, proposed, supervised, 
or participated in any manner whatsoever in the for¬ 
mation of each branch, local, club or chapter of the 
NLG.” (See similar Interrogatory 8a relating to na¬ 
tional organization) 

22 “(b) Identify all those individuals present at the 

original organizational meeting of each branch, local, 
club or chapter of the NLG.” 

The same situation exists with respect to Interrogatory 
63, which provides: 

“(a) Has any branch, local, club or chapter of the 
NLG ever furnished assistance to, received the 
assistance of, collaborated with or otherwise associated 
itself in any undertaking or in any manner whatever 
with any organization designated by the Attorney 
General pursuant to the provisions of Executive 
Orders 9S35 and 10450! 

“(b) If so, explain fully the circumstances sur¬ 
rounding each such instance, indicating its nature and 
the dates and parties involved.” 

Interrogatory 14 would require an examination of all the 
thousands of resolutions and “official pronouncements” of 
plaintiff in order to list, as required, all “concerned with 
problems other than those involving legal analysis, opinion 
and research.” 
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Still other Interrogatories pry into, and seek to require 
plaintiff to pry into, the private affairs, associations, and 
affiliations of plaintiff’s members (e.g., Interrogatories 5, 
7 and 10). 

6. Soon after the defendant instituted his proceedings 
seeking to designate plaintiff under Executive Order 
10450, certain members of the plaintiff resigned from plain¬ 
tiff, stating that they did so because of the institution of 
the proceeding. Resignations on the same ground have 
thereafter been received by plaintiff and are continuing to 
be received. Numerous national and local officers, leaders, 
and members of plaintiff have informed me or have clearly 
implied that they will feel it impossible to remain members 
of plaintiff if it is designated under Executive Order 10450, 
and this without awaiting the institution or result of 
judicial review of such a designation. It is plain that 
wholesale resignations from plaintiff will occur as soon as 
plaintiff is designated under the Executive Order, and that 
plaintiff may well be destroyed as an organization if 
judicial redress is not available to it before the 
23 designation is made. It is also plain that the prestige 
of plaintiff and of its publications, resolutions, etc., 
and their public acceptance, will be seriously impaired 
during the pendency of any administrative proceeding 
against plaintiff under the Executive Order. 

Robert J. Silberstein 

Subscribed and sworn to before me this 2nd day of 
December, 1953. 

Simon Schachter 
Notary Public 

Notary Public, State of New York 
No. 31-3472935 

Qualified in New York County 
Cert, filed with New York County Register 
Term expires March 30, 1935 
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Exhibit I 

24 CONSTITUTION 

OF THE 

NATIONAL LAWYERS GUILD 

As Amended by the Annual Convention, February 23, 
1953, at New York 

Originally adopted, February 22, 1937, at Washington, 

D.C. 

Preamble 

Recent and developing social and economic changes are 
profoundly disturbing our nation and make new legal 
attitudes imperative. The legal profession must neces¬ 
sarily play an important role in shaping our changing 
legal structure. Having in mind these conditions and 
responsibilities, the National Lawyers Guild aims to unite 
the lawyers of America in a professional organization 
which shall function as an effective social force in the 
service of the people to the end that human rights shall 
be regarded as more sacred than property rights. This 
organization aims to bring together all lawyers who regard 
adjustments to new conditions as more important than the 
veneration of precedent, who recognize the importance of 
safe-guarding and extending the rights of workers and 
farmers upon whom the ’welfare of the entire nation 
depends, of maintaining our civil rights and liberties and 
our democratic institutions, and who look upon the law as 
a living and flexible instrument which must be adapted to 
the needs of the people. 


Article I 
Name and Objects 

Section 1. The name of the organization shall be the 
National Lawyers Guild. 

Section 2. The objects of the organization shall be: 
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a. To aid in making the United States and the State 
Constitutions the law and the administrative and 
judicial agencies of government responsive to the 
will of the American people; 

b. To protect and foster our democratic institutions 
and the civil rights and liberties of all the people; 

c. To promote justice in the administration of the 
law; 

d. To aid in the establishment of governmental and 
professional agencies to supply adequate legal 
service to all who are in need and cannot obtain it; 

e. To aid in the adoption of laws for the economic and 
social welfare of the people; 

f. To keep the people informed upon legal matters 
affecting the public interest; 

g. To advance the economic well-being of the members 
of the legal profession, and to improve the relations 
between the legal profession and the community at 
large; 

25 li. To encourage, in the study of law, a consideration 
of the social and economic aspects of the law; 

i. To improve the ethical standards which must guide 
the lawyer in the performance of his professional 
and social duties; and 

j. To promote world unity through collaboration 
among the Bars of the members of the United 
Nations. 

Article II 
Membership 

Section 1. Any person who is a member in good standing 
of the Bar anvwhere in the United States or its territories 
or possessions shall upon application be admitted to mem- 
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bership without regard to sex, race, color or religious or 
political belief or affiliation. Members of the faculty of a 
law school who are not members of the Bar anywhere in 
the United States or its territories or possessions may be 
admitted as faculty members. Law students may be ad¬ 
mitted as student members. 

Section 2. Wherever a chapter exists, membership shall 
be through such chapter. Where there is no organized 
chapter, membership may be through direct affiliation with 
the National Organization, in accordance with the By-Laws 
and the rules and regulations established by the National 
Executive Board. 

Section 3. Membership dues shall be as provided in the 
By-Laws. 


Article III 
Organization 

Section 1. The normal unit of organization shall be the 
county or group of counties, city or group of cities, except 
where the National Executive Board shall determine upon 
a different unit. The District of 'Columbia shall constitute 
one unit, and in the United States territories and posses¬ 
sions the unit shall be determined from time to time by the 
National Executive Board. 

Section 2. Eight (8) or more members of the National 
Lawyers Guild, practicing or residing in any given unit 
may apply to the National Executive Board for a charter 
of affiliation as a chapter, and such charter may be granted 
in the discretion of the Board if the applicants have 
adopted a local constitution and by-laws in conformity 
with this Constitution. The preamble, objects and pro¬ 
visions with respect to qualification for membership con¬ 
tained in this Constitution shall be part of every local 
constitution and printed therein as such. 
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Section 3. The National Executive Board shall not grant 
a charter to a chapter in a unit in which a local chapter 
shall already exist without the consent of such existing 
chapter. 

Section 4. Local chapters shall have complete autonomy 
subject only to the provisions of the National Constitution 
and By-Laws, to the referendum decisions of the national 
membership and to the decisions of the National Con¬ 
vention. 

i* 

Section 5. Local chapters shall have complete autonomy 
with respect to the disciplining of their own members for 
violation of this Constitution or of the local constitution or 
by-laws, subject to appeal to the National Executive Board 
in accordance with the by-laws and rules and regulations 
of the National organization. 

Section 6. No local chapter or any committee of 
26 any local chapter or any groups of members at large 
shall publish or publicize any report or statement 
as, or purporting to be, a report or statement of the 
National Organization of the National Lawyers Guild with¬ 
out the authorization or approval of the National Executive 
Board or of any subcommittee appointed by it for that 
purpose. 

Article IV 
National Convention 

Section 1. The highest governing authority of this 
organization shall be the National Convention, subject, 
however, to the action by referendum in cases prescribed 
by this Constitution. The National Convention shall be 
held annually at the time and place designated by the 
National Executive Board, unless such time and place shall 
have been determined by a previous National Convention. 
No session of any convention shall be held in any building 
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wherein all members of this organization are not accorded 
equal accommodation. 

Section 2. Delegates to the National Convention shall 
be chosen by the local Chapters, each chapter being entitled 
to elect one delegate for every ten (10) members in good 
standing or major fraction thereof but each chapter shall 
be entitled to at least one delegate. In any unit in which 
no chapter shall exist, the members at large therein, in 
good standing, shall be entitled to elect one delegate for 
the first ten (10) members or major fraction thereof and 
an additional delegate for every additional ten (10) 
members or major fraction thereof. The National 
Executive Board shall prescribe rules and regulations as 
to voting by members at large. All members of the 
National Lawyers Guild attending a National Convention 
shall have all the rights and privileges of delegates except 
the right to vote. 

Section 3. The delegates from any local chapter or 
unorganized state or portion thereof except faculty 
delegates and student delegates shall be entitled to cast 
at the National Convention as many votes as the number 
of delegates to which the chapter, state or portion thereof 
is entitled under the foregoing provisions, irrespective of 
the actual number of delegates elected or who shall attend 
the convention. Local chapters shall have the right to be 
represented by proxy, but the proxies must be persons who 
are accredited delegates to the convention or members- 
at-large. The provisions permitting the giving of proxies 
shall apply only so long as there is no national fund for 
the defraying of the expenses of delegates to the National 
Convention. 

Section 4. The National Executive Board shall in 
advance of any National Convention of the National 
Lawyers Guild elect from the membership of the National 
Lawyers Guild for the purposes of such Convention: 
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A Committee on Nominations 
A Committee on Resolutions 

A Committee on the Revision of the Constitution Of 
the National Lawyers Guild 

and other committees as the National Executive Board may 
deni necessary or advisable, and said Board shall prescribe 
rules for the functioning of such Committees. Such Com¬ 
mittees may hold hearings before and shall hold hearings 
during such convention to receive and consider suggestions 
and recommendations. 

Article V 
Officers 

Section 1. There shall be the following officers: A 
President, not more than fifteen (15) Vice-Presidents, a 
Secretary and a Treasurer. Their duties shall be defined 
by the by-laws and by the resolutions of the National Con¬ 
vention. The duties of the Vice-Presidents may be 
27 further defined from time to time by the National 
Executive Board. 

Section 2. All officers shall be elected at the annual 
National Convention and shall serve until the adjournment 
of the next annual National Convention. The Vice- 
Presidents shall be elected to represent the Federal 
Judicial Circuits and the District of Columbia. In addition 
five (5) Vice-Presidents-at-large may be elected by the 
annual convention. They shall serve until their successors 
shall be elected or selected. 

Section 3. There shall be a national Executive Board 
which shall consist of all the National Officers, the former 
Presidents of the National Lawyers Guild plus not more 
than 100 lawyer members and not more than 3 faculty 
members and 6 student members elected at the annual 


National Convention, all of whom shall hold office for the 
same period as the National Officers. At least one member 
shall be elected to the Executive Board from each lawyer 
Chapter. Faculty members and student members of the 
Executive Board shall enjoy all of the rights of lawyer 
members including the right to vote. The National 
Executive Board shall meet at least five times annually 
and at least three of those meetings shall be held during 
the months when the National Convention is not in session. 
When the National Convention is not in session, the 
National Executive Board shall have all the powers and the 
authority of the National Convention except as may be 
otherwise provided in this Constitution. 

Section 4. The National Executive Board may appoint 
one or more committees to administer, pursuant to 
directions of the Board, such matters as may be assigned 
to such committee or committees by the Board from time 
to time. 

Section 5. An Executive Committee may be established. 
Such Committee shall consist of the National Officers of 
the Guild plus fifteen members to be selected by the 
Executive Board from among its members. The Executive 
Committee shall meet on the call of the President or one 
third of the members of such Committee, and shall carry 
on the business of the Guild between such Board meetings, 
subject to the same provisions and restrictions which apply 
to the Executive Board, except that a quorum shall consist 
of 40 % of the total number of members of the Committee. 

Section 6. All vacancies which may exist among the 
National officers or members of the Executive Board be¬ 
tween National Conventions may be filled by the Executive 
Board. 

Article VI 

Section 1. All officers, delegates and members of com¬ 
mittees, whether of any local or of the national organiza- 
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tion, shall be elected by majority vote unless such local or 
national organization shall provide for a different method 


of voting. 


Article VII 


Referenda 

; 

Section 1. All decisions of the National Convention shall 
be subject to approval or disapproval by a referendum of 
the membership, if such referendum is asked for by 
delegates casting at least twenty-five (25%) of the votes at 
the convention. 

Section 2. Referenda on all decisions of the National 
Convention and on any other decision or subject may be 
initiated by the National Executive Board, or upon peti¬ 
tion of chapters or the membership, as follows: 

a. By five (5) chapters or two hundred and fifty 
(250) members; 

b. By one (1) chapter or fifty (50) members if the 
petition shall be approved by one-third of the 
members of the National Executive Board. 
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shall 


Section 3. The National Executive Board 
submit any matters required to be submitted to 
referendum within twenty (20) days after receipt of the 
petition therefor or after action taken by the National 
Convention and shall require a vote to be taken and 
returned thereon within twenty (20) days after the sub¬ 
mission thereof and shall ascertain and communicate to 
the local organizations the results thereof within ten (10) 
days after the expiration of the time within which the vote 
is to be taken and returned. 

Section 4. No vote on a referendum on any question 
shall be valid and operative unless the total ballots voted 
and returned on such a referendum shall equal in number 




at least twenty-five percent of the number of the members 
of the National Lawy ers Guild in good standing. 

Article VIII 
Discipline 

Section 1. The National Executive Board shall have the 
right to censure any chapter for a violation of the Consti¬ 
tution or conduct inconsistent with the aims and purposes 
of this organization by a vote of three-fourths of its 
members. Such action shall not, however, be considered 
final unless approved by a majority of the membership on 
a referendum. 

Section 2. The Convention shall have the right to revoke 
the charter of any chapter, but such action shall not be final 
unless approved by a two-tliirds vote of the membership 
on a referendum. 

Section 3. No vote of censure shall be passed by the 
National Executive Board except after service of charges 
in writing and a reasonable opportunity to be heard 
previously given to the chapter involved; nor shall any 
charter of a chapter be revoked without previous written 
charges filed with the Secretary and a copy thereof 
furnished to the chapter involved at least one month prior 
to the holding of the convention. Upon any referendum in 
connection with the censure of a chapter or the revocation 
of such charter an opportunity shall be given such chapter 
to submit any written matter which it may desire to present 
to the membership in its defense, in accordance 'with rules 
and regulations to be established by the National Executive 
Board. 

Section 4. The National Executive Board shall have the 
right to censure, suspend or expel any member directly 
affiliated with the National organization for a violation of 
the Constitution or conduct inconsistent Avith the aims and 
purposes of this organization by a vote of three-fourths of 
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the Board. No vote of censure, suspension or expulsion 
shall be passed by the Board except after service of 
charges in writing and a reasonable opportunity to be 
heard previously given to the member involved. An appeal 
may he taken from a vote of censure, suspension or ex¬ 
pulsion, to the general membership if the appeal is 
endorsed and initiated in the manner provided by 
Article VII, Section 2 of this Constitution or in lieu of 
such appeal a member censured, suspended or expelled 
may appeal to the next annual National Convention of the 
organization. Upon an appeal by referendum the member 
affected shall have the right to submit a written statement 
in his defense, copies of which shall be sent to the various 
chapters by the Board. 


Article IX 
By-Laws 

Section 1. By-laws not inconsistent with this Constitu¬ 
tion may be adopted or amended by any National Con¬ 
vention or by referenda initiated as provided in this 
Constitution. 

Article X 

Section 1. This Constitution may be amended by a 
referendum vote in the manner provided in Article VII 
of this Constitution or by a majority vote of the National 
Convention. 

i 

29 Article XI 

Effective Bate of Constitution 

Section 1. This Constitution shall become effective upon 
its adoption by the vote of the National Convention to 
which it is submitted. 



1 . Membership and Dices 

(a) There shall be six classifications for membership: 
General, Contributing, Sustaining, Associate, Supporting 
and Endowment, except that any local chapter may create 
a category of membership to be known as honorary mem¬ 
bership to which only members of the Judiciary may be 
eligible and such membership may in the discretion of the 
chapter be non-dues paying. An applicant may become 
a member in any of the six classifications. A member may 
be transferred or retransferred from one classification to 
another upon giving written notification to the treasurer 
of the National organization if such a member is not a 
member of a chapter, or if such member is a member of a 
chapter, to the treasurer of the chapter and such member 
shall thereafter pay dues accordingly as provided in the 
By-Laws. 

(b) Dues shall be billed and shall be payable annually 
on a calendar year basis. Dues for persons who become 
general members during any calendar year shall be appor¬ 
tioned on a quarterly basis. Persons who join after 
October 15th of any year shall have full membership 
privileges by paying dues for the ensuing year. The appor¬ 
tionment provisions of this section shall not apply to dues 
payable under Section 1 (g) of these By-Laws. 

(c) From the dues of general members received by the 
local chapters and as dues of members at large, the 
National organization shall receive the following amounts: 
for members who have been admitted to the bar less than 
five (5) years, three ($3.00) dollars; for members admitted 
to the bar five (5) years or more but less than ten (10) 
years, six ($6.00) dollars; for members admitted to the bar 
for ten (10) years or more, eight ($8.00) dollars. 

(d) No chapter shall charge dues for general member¬ 
ship in excess of the following: for members admitted to 


the bar less than five years, six ($6.00) dollars; for 
members admitted for five (5) years or more but less than 
ten (10) years, twelve ($12.00) dollars; for members 
admitted ten (10) years or more, sixteen ($16.00) dollars. 

i 

(e) The amount of dues for a Contributing member¬ 
ship shall be twenty-five ($25.00) dollars. The amount of 
dues for a Sustaining membership shall be one hundred 
($100.00) dollars. The amount of dues for an Associate 
membership shall be two hundred and fifty $250.00) dollars. 
The amount of dues for a Supporting membership shall be 
five hundred ($500.00) dollars. The amount of dues for 
an endowment membership shall be any sum paid as dues 
in excess of $500. From the dues of Contributing members 
received by the local chapters, the National organization 
shall receive fifty (50%) percent of such dues. From the 
dues of the Sustaining, Associate, Supporting and Endow¬ 
ment members, the National organization shall receive 
seventy-five (75%) percent of such dues. Members-at- 
large may be admitted under General, Contributing, 
Sustaining, Associate, Supporting and Endowment mem¬ 
bership and from such dues the National organization shall 
receive the full amount. 

(f) The National Executive Board shall have the power 
upon application by any chapter or chapters to grant 
reductions for any given period or periods in the amount 
of the dues payable to the National organization by such 
chapter or chapters if the Board shall deem it advisable in 
the interest of the National Lawyers Guild to do so. 

30 (g) Any person who had earned less than $1500.00 

during the preceding year and has been admitted to 
the bar more than five (5) years shall be permitted to 
become or remain a member of the National Lawyers Guild, 
or of any Chapter for the current year upon payment of a 
special membership fee of three ($3.00) dollars. In such 
a case the amount paid to the National organization by the 
chapter of such dues shall be two ($2.00) dollars. 



(li) The provisions of this section of the By-Laws shall 
take effect as of April 1, 1945, except that the creation of 
the categories of Associate and Supporting memberships 
shall take effect as of April 1, 1944. 

(i) The National Executive Board shall determine in 

each case whether law students shall become student 
members at large, student members of the existing chapters 
or shall be permitted to establish student chapters, subject 
to such conditions as the Board may determine. Dues for 
student members to the national organization shall be $2.00 
per year. Student members shall have full membership 
privileges except the right to vote. However, the 
restriction on the right to vote shall not apply to the 
activities of studuent chapters. N 

(j) Dues for faculty members to the national organiza¬ 
tion shall be $8.00 per year. Faculty members shall have 
full membership privileges except the right to vote. 

(k) Failure to pay dues as herein provided for two 
successive years shall result in loss of good standing and 
in suspension of the privileges of membership. Failure to 
pay dues as herein provided for three successive years 
shall automatically result in loss of membership. 

II. Committees 

(a) There shall be the following standing committees 
appointed by the President with the approval of the 
National Executive Board: 

(1) Committee on Labor Law 

(2) Committee on Social Legislation 

(3) Committee on Civil Rights and Liberties 

(4) Committee on International Law 

(5) Committee on Taxation 
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(6) Committee on the Judiciary and the Administra¬ 

tion of Justice 

i 

(7) Committee on Administrative Law and Agencies 

(8) Committee on Professional Probelms 

(9) Committee on American Citizenship, Immigration 

and Naturalization 

i 

(10) Committee on Publications and Public Relations 

(11) Committee on Farm Problems 

(12) Committee on Public Utilities 

(13) Committee on Admiralty Law 

(14) Committee on Patents 

(15) Committee on Veterans’ Affairs 

i 

(16) Committee on Finance 

(17) Committee on Law Student Activities 

(b) All questions relating to any alleged conflict in 
jurisdiction between or among any national committees 
shall be decided by the National Executive Board or by a 
subcommittee appointed by it for that purpose* upon 
application of any member or members of such national 
committee or committees or upon the initiative of the 
National Executive Board. 

(c) No standing or other National Committee of the 
National Lawyers Guild shall publish or publicize any 
report or statement without the authorization or approval 
of the National Executive Board or of a subcommittee 
appointed by it for that purpose. 
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Exhibit II 


Interrogatories 

Interrogatory (1) 

(a) State the day, month and year of the formation 
of the National Lawyers Guild, hereinafter referred to 
as the NLG. 


(b) List the address or addresses (number, street, 
city and state) where the NLG, from its inception up 
to and including the date of these interrogatories, has 
maintained offices or headquarters on a national, 
branch, local, club and chapter level. 


Interrogatory (2) 

(a) List the names and addresses of all branches, 
locals, clubs or chapters which are now’ or have ever 
been affiliated with the NLG including those which are 
now’ inactive. 

(b) Specify after the name of each branch, local, 
club or chapter, the inclusive dates (up to and includ¬ 
ing the date of this interrogatory) of its affiliation with 
the NLG, together w’ith the address or addresses where 
each of the branches, locals, clubs or chapters has 
maintained offices or headquarters. 


Interrogatory (3) 

(a) List all publications, handbills, pamphlets, 
leaflets, magazines, newspaper articles, or newsletters 
published, circulated or sponsored, or caused to be 
published, circulated or sponsored by the NLG or 
affiliated chapters since 1940. 

(b) List the names and addresses of officers and 
members of the editorial boards and staffs cf such 
publications of the NLG for the years 1946-1953. 




45 


(c) Furnish the names and addresses of all printing 
companies utilized in the publication of “The Lawyers 
Guild Review”, “The New York Guild Lawyer”, and 
“Guild Lawyer of California”. 

Interrogatory (4) 

(a) Name and identify any domestic, international 
or foreign affiliation, working agreement or other 
arrangement previously entered into or presently 
existing betwen the NLG and any other organization. 

(b) Set forth the details concerning any domestic, 
international or foreign relationship which the NLG 
has ever had or now has as requested in Interrogatory 

4 (a). 

Interrogatory (5) 

(a) Has the NLG or any of its affiliated branches, 
locals, clubs, chapters, or the officers or members 
thereof on behalf of the NLG, ever at any time, 
received advice, support, assistance, aid (financial or 
otherwise), services, orders, or directives, directly or 
indirectly, from the CP, USA, its leaders, function¬ 
aries, officials or members? 

(b) If so, describe in detail the advice, support, 
assistance, aid (financial or otherwise), services, 
orders, or directives, when received, and from whom 
received. 

Interrogatory (6) 

(a) Identify all individuals and organizations which 
have loaned or contributed funds or other financial 
benefits, exclusive of dues, for any purpose whatsoever 
to the NLG or any of its affiliated branches, locals, 
clubs or chapters. Give dates, amounts and details of 
such loans, contributions or other financial benefits. 



(b) Identify all individuals and organizations which 
have loaned or contributed funds or other financial 

32 benefits to any officer or member of the NLG or any 
of its affiliated branches, locals, clubs or chapters, 
which funds were to be used to further the programs, 
policies and activities of the NLG. Give dates, 
amounts and details of such loans, contributions or 
other financial benefits. 

(c) Identify all individuals and organizations which 
have received loans, contributions, or other financial 
benefits, exclusive of ordinary business payments, 
for any purpose whatsoever, from the NLG or any of 
its affiliated branches, locals, clubs or chapters. Give 
dates, amounts and details of such loans, contributions 
or other financial benefits. 

Interrogatory (7) 

(a) Has the NLG or any of its affiliated branches, 
locals, clubs, chapters or the officers or members 
thereof on behalf of the NLG, ever at any time, received 
advice, support, assistance, aid (financial or other¬ 
wise), services, orders or directives, directly or in¬ 
directly, from any organizations designated by the 
Attorney General under Executive Orders 9835 and 
10450? 

(b) If so, describe in detail the advice, supoort, 
assistance, aid (financial or otherwise), services, 
orders or directives received, when received and from 
whom received. 

Interrogatory (8) 

(a) Identify the individuals who conceived, ini¬ 
tiated, proposed, supervised, aided (financially or 
otherwise) or participated in any manner whatsoever 
in the formation of the NLG. 
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(b) Give the names and addresses of the charter 
members of the NLG. 

(c) Did Carol King, Joseph Brodsky, Charles Recht, 
Lee Pressman, or Robert J. Silberstein, present 
National Executive Secretary of the NLG, or any one 
of them, participate in any way in the formation of 
the NLG? If so, give details of such participation. 

i 

(d) Did the CP, USA, or any functionary, official or 
member thereof conceive, initiate, propose, supervise, 
aid (financial or otherwise), or participate in any 
manner, directly or indirectly, in the formation of the 
NLG or any of its affiliated branches, locals, clubs or 
chapters? 

(e) If the answer to Interrogatory 8 (d) is in the 
affirmative, give a detailed description of the participa¬ 
tion of the CP, USA or the functionaries, officials or 
members thereof in the formation of the NLG or any 
of its affiliated locals, branches, clubs or chapters. 

Interrogatory (9) 

(a) List the names and addresses (number, street, 
city and state) of all those persons who have been 
elected or selected as national officers and board 
members of the NLG from its inception up to and in¬ 
cluding the date of these interrogatories. 

(b) Specify the inclusive dates such persons held 
official positions in the NLG and describe briefly the 
duties of each office listed. Where one individual has 
held various positions, list each position and the date 
of the office held. 

(c) Identify the delegates to each of the National 
Conventions of the NLG from 1946-1953, inclusive. 


♦ 
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Interrogatory (10) 

(a) Has any person listed in answer to Inter¬ 
rogatory 9 (a) ever at any time held membership, been 
employed by, or affiliated in any manner whatsoever 
with the CP, USA. 

(b) If so, list the name and address of each such 
person and describe the nature and extent of such 
membership, employment or affiliation. 

33 Interrogatory (11) 

Does the National Executive Board of the NLG deter¬ 
mine the policies and programs of the NLG between 
conventions ? 

Interrogatory (12) 

Have all the resolutions and official statements issued 
by the NLG, since its inception, been approved by the 
National Executive Board or the National Convention 
of the NLG? If not, list and detail all resolutions and 
official statements issued without such approval 
naming the individual responsible therefor. 

Interrogatory (13) 

Did a number of the members of the NLG, prior to 
1940, object to the release of resolutions and official 
statements that did not have general NLG agreement 
and official approval? 

Interrogatory (14) 

(a) "Were many of the resolutions and official pro¬ 
nouncements of the NLG concerned with problems 
other than those involving legal analysis, opinion and 
research? 

(b) If so, list such resolutions and statements. 


Interrogatory (15) 

(a) Was a resolution, official statement, or an 
amendment to the constitution of the NLG, presented, 
in 1939, to the Executive Board Committee) of the 
NLG against Communism, Nazism, Fascism and all 
other forms of dictatorship? Was it officially acted 
upon? If so, indicate action taken. 

(b) Was an official statement expressing “general 
agreement’’ with the statements of Judge Pecora 
approved as a compromise at that time? 

(c) Has the NLG ever taken an official position 
against Communism? 

Interrogatory (16) 

Has the NLG in its official statements and resolutions 
ever referred to the Communist Party as a “force of 
progress” or a “liberal movement in this country”? 
If so, explain. 

Interrogatory (17) 

Did the NLG, as an organization, ever take any steps 
to prevent its organization being captured, dominated 
or controlled by the Communist Party or members of 
the Communist Party? 

Interrogatory (18) 

Has the NLG ever stated that self-imposed investiga¬ 
tions by organizations of their membership with the 
resultant expulsion of Communists constituted a 
dangerous and anti-democratic development? 

Interrogatory (19) 

(a) Is it the official position of the NLG that it will 
not inquire of its membership whether or not an 


individual believes in the overthrow of our form of 
Government by force and violence? 

(b) If so, does this policy prevent the NLG from 
inquiring whether or not an individual is a member of 
the Communist Party? 

34 Interrogatory (20) 

(a) Was Communism repudiated by the NLG in its 
answer to a charge of the House Committee on Un- 
American Activities (HCUA) that the NLG was the 
legal bulwark of the Communist Party? 

(b) Did a group of NLG members propose repudiat¬ 
ing Communism in such answer and did Robert J. 
Silberstein, National Executive Secretary of the NLG, 
lead the opposition to this proposal? 

Interrogatory (21) 

Did officials of the Chicago Chapter of the NLG 
circulate among its members a petition to withdraw 
from the NLG? If so, what action was taken and state 
reasons therefor? 

Interrogatory (22) 

(a) Did the Detroit Chapter of the NLG ever 
propose to adopt a non-Communist oath similar to that 
contained in the Taft-Hartley Act? If so, what action 
was taken and state reasons therefor? 

(b) Did Robert J. Silberstein, National Executive 
Secretary of the NLG oppose this move? 

(c) Did Thomas Emerson, then National President 
of the NLG, appear at a meeting of the Detroit Chapter 
on October 10, 1950, urging deferment of this proposal 
until the National Convention meeting of October 21, 
1950, where it was decisively defeated? 
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Interrogatory (23) 

Did Robert J. Silberstein, National Executive Sec¬ 
retary of the NLG ever make the following statement 
at an official meeting of the NLG? If so, briefly 
identify the subject matter under discussion. 

. . . “ The middle class may hold the balance of power 
in the present struggle between progress and reaction. 
The Guild w r ould fall far short of performing its duty 
to the profession and to the people if it failed to do 
everything within its power to exert its special in¬ 
fluence as a bar organization toward the end of 
strengthening the progressive forces in this struggle.” 

Interrogatory (24) 

Did Robert J. Silberstein, National Executive Sec¬ 
retary of the NLG make stencils of NLG material 
available to other organizations designated under 
Executive Orders 9835 and 10450? 

Interrogatory ((25) 

Did Robert J. Silberstein, National Executive 
Secretary of the NLG, solicit other organizations 
designated under Executive Orders 9835 and 10450, 
to submit briefs in cases of interest to the NLG? 

Interrogatory (26) 

Did NLG officials consult with and procure the coopera¬ 
tion of Lee Pressman, a self-admitted Communist^ in 
securing CIO Union contributions for the NLG? 

Interrogatory (27) 

Did NLG officials consult with and secure the assistance 
of Nathan Witt, publicly identified as a Communist 
in testimony before the Committee on Un-American 



35 Activities of the House of Representatives, in an effort 
to obtain financial help for the NLG from unions which 
he represented? 

Interrogatory (28) 

Did Robert J. Silber stein, National Executive 
Secretary of the NLG, solicit financial aid for the NLG 
from officials of the American Communications 
Association which has been expelled from the CIO on 
grounds of Communist domination? 

Interrogatory (29) 

Did NLG officials consult with and procure the 
assistance of John Abt, publicly identified as a Com¬ 
munist in testimony before the Committee on Un- 
American Activities of the House of Representatives, 
to secure funds for the NLG from the Amalgamated 
Clothing Workers of America? 

Interrogatory (30) 

(a) Does the NLG issue official statements and 
resolutions on controversial political issues? If so, 
under what section of its charter? 

(b) Was there a group within the NLG in 1940 
which strongly opposed this participation in political 
issues of an extra-legal nature? 

Interrogatory (31) 

Has the NLG taken an official position on the follow¬ 
ing matters, and, if so, give the date when the official 
resolution, declaration or statement was released and 
furnish a copy thereof? 

1. Disarmament (Post-World War II) 

2. Atomic Energy and control of weapons thereof 
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3. United Nations 

4. Admission of Bed China to the United Nations 

5. American support for Nationalist China 

6. Aid to Greece and Turkey by the United States 

7. European Recovery Program — Marshall Plan 

and NATO 

8. Withdrawal of American troops from Europe 

and Asia after World War II 

9. On the question of maintaining diplomatic rela¬ 

tions with Argentina and Spain 

10. On Mexican Oil expropriation 

11. On the conviction of Louis Carlos Prestes of 

Brazil 

12. On whether the satellites of Russia such as 

Poland and Czechoslovakia are free and in¬ 
dependent countries 

13. On repudiation of Yalta and Potsdam agreements 

14. On the Robert Vogeler and Cardinal Mindszenty 

cases 

Interrogatory (32) 

(a) Why has the NLG taken a position on so many 
diverse matters which are of particular interest to the 
international Communist conspiracy and the Soviet 
Union such as enumerated in Interrogatory 31? 

(b) Was the NLG established as a bar association to 

deal with legal problems of interest to liberal lawyers 
in the United States? i 

(c) Has the NLG ever condemned the Soviet Union 
for its slave labor camps, persecution of religions, 
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mock political trials, mass murders, its massive world¬ 
wide espionage rings, its enslavement of the Eastern 
European satellites through armed might, its policy 
of vicious and false propaganda against the United 
States, its maintenance of the largest armies in the 
world requiring great sums to be spent by democracies 
in order to be prepared to defend themselves, and its 
active support with weapons, aircraft, pilots, etc., of 
the North Korean aggressors and its complete subju¬ 
gation of the rights of the individual to the state? 

36 Interrogatory (33) 

(a) In its official pronouncements, statements and 
resolutions on matters of foreign policy, has the NLG, 
since 1946, opposed the policies of the Soviet Union or 
its satellites with the sole exception of opposing the 
aggression of North Korea against South Korea? 

(b) Did the same report, opposing the attack on 
South Korea, strongly criticize the United States for 
its action in interceding in the Korean conflict? 

(c) Was the resolution of the National Executive 
Board of the NLG supporting the action of the United 
Nations in opposing the aggression of North Korea 
against South Korea, not forthcoming until two and 
one-half months after such attack, and only eight days 
prior to the publication of the HCUA report charging 
the NLG with following the Communist Party line? 

Interrogatory (34) 

Did the Executive Board of the NLG have notice or 
knowledge of the HCUA report “The NLG—Legal 
Bulwark of the Communist Party” prior to its official 
release on September 17, 1950? 
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Interrogatory (35) 

Was the meeting of the Executive Board of the NLG 
on September 9, 1950, a regular scheduled meeting of 
the Board or was it specially called? Identify the 
individuals present at this meeting. 

Interrogatory (36) 

(a) Did the NLG issue a statement during the Nazi- 

Soviet Pact (1939-1941) to the effect that the peace of 
the world was not threatened by Nazi aggression or 
Fascism? j 

(b) If so, did the NLG ever change its position on 
this matter? 

Interrogatory (37) 

(a) Did the NLG issue, since 1946, any statements 
to the effect that the peace of the world was not 
threatened by the Soviet Union or Communism and 
that no evidence was available to show that the security 
of the United States was threatened? 

(b) Has the NLG opposed universal military train¬ 
ing in the United States on grounds stated in Inter¬ 
rogatory 37 (a), since 1948? 

! 

Interrogatory (38) 

Has the NLG taken an official position on the following 
matters, and, if so, give the date when the official 
resolution, declaration or statement was released and 
furnish a copy thereof? 

1. Fingerprinting and requiring of identification 

cards for all aliens 

2. Deportation of aliens 

3. Deportation of Harry Bridges 
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4. Committees of Congress investigating 

Communism 

5. The Federal Bureau of Investigation 

6. Loyalty Program of the Federal Government 

7. Peekskill incident involving Paul Robeson 

8. Prosecution of Gerhart Eisler 

9. Non-Communist affidavit in the Taft-Hartley Act 

10. Universal Military training 

11. The Voorhis Act 

12. The Smith Act 

13. Communist Party on Ballot 

37 14. Re Peace Information Center as a foreign agent 

15. Re the indictment of Maurice Braverman under 

the Smith Act 

16. Re the conviction for contempt of certain 

attorneys in the Smith Act cases 

17. The McCarran Bill affording immunity to Con¬ 

gressional witnesses 

18. Legalized wire tapping 

19. American Bar Association Loyalty Oath 

20. Contempt citations of Communist attorneys in 

the Dennis case 

21. Dismissal of teachers for membership in Com¬ 

munist Party 

22. Loyalty oaths for teachers 

23. Internal Security Act of 1950 
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Interrogatory (39) 

Identify all cases since 1946 in which the NLG has filed 
Amicus Curiae briefs, and submit copies thereof. 

Interrogatory (40) 

In its resolutions urging the abolition of the HCUA 
and other Congressional committees of Congress in¬ 
vestigating Communism, has the NLG ever suggested 
any substitute or alternative method or procedure for 
such committee? 

Interrogatory (41) 

Has the NLG ever admitted the existence of a Com¬ 
munist menace in the United States or threats to the 
internal security of this country? 

i 

Interrogatory (42) 

Has the NLG’s membership list ever been used for the 
mailing of non-NLG material? If so, identify the 
organizations using the list, describe the material, its 
contents and circumstances under which such material 
was distributed. ; 

Interrogatory (43) 

(a) Submit a list of the current membership of the 
NLG indicating with which branch, local, club or 
chapter each member is affiliated. 

(b) Do you know or have you reason to believe that 
any of the current members of the NLG are now or 
have ever been members of the Communist Party or 
the Communist Political Association, hereinafter 
referred to as CPA? 
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Interrogatory (44) 

(a) Is Robert J. Silberstein, National Executive 
Secretary of the NLG, now or has he ever been a 
member of the Communist Party? 

(b) How long has Robert J. Silberstein, National 
Executive Secretary of the NLG, been acting in such 
capacity? 

(c) What are the functions of the National 
Executive Secretary of the NLG? 

Interrogatory (45) 

Submit with replies to interrogatories, a copy of the 
constitution and by-laws (or other governing articles) 
of the national organization of the NLG and of each of 
its branches, locals, clubs or chapters. 

38 Interrogatory (46) 

Give the date of organization of each branch, local, 
club or chapter of the NLG. 

Interrogatory (47) 

Indicate with respect to each branch, local, club or 
chapter of the NLG whether it remains active at the 
present time, and, if not, indicate the date that it 
became inactive and the reason therefor. 

Interrogatory (48) 

(a) List the 'names and addresses of all those 
persons who conceived, initiated, proposed, supervised 
or participated in any manner whatsoever in the 
formation of each branch, local, club or chapter of the 
NLG. 

(b) Identify all those individuals present at the 
original organizational meeting of each branch, local, 
club or chapter of the NLG. 
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(c) Identify the chairman of the original organiza¬ 
tional meeting of each branch, local, club or chapter 
of the NLG. 

(d) Furnish a list of the charter members of each 
branch, local, club or chapter of the NLG. 

Interrogatory (49) 

(a) Did any organization designated by the 
Attorney General pursuant to Executive Order 9835 or 
10450 ever furnish aid or assist in any manner what¬ 
soever in the formation of any branch, local, club or 
chapter of the NLG? 

(b) If so, give particulars in each instance. 

Interrogatory (50) 

(a) Do you know or have you reason to believe 
that any of the present or past members of any 
branch, local, club or chapter of the NLG is now or 
ever has been an officer or member of the CP, USA, or 
the CPA? 

(b) If so, identify each of them indicating the title 
of any offices and/or positions he may have held, to¬ 
gether with the dates of such offices or positions held 
and the name of the branch, local, club or chapter of 
the NLG in which held. 

Interrogatory (51) 

(a) Has any branch, local, club or chapter of the 
NLG ever furnished any information of any kind to 
Communist publications such as the “Daily Worker”, 
“The Worker”, or the “Daily Peoples World”? 

(b) If so, explain such occurrence indicating the 
name of the branch, local, club or chapter of the NLG 
which furnished the information, the date the informa- 
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tion was furnished and supply a brief account of the 
substance of the information. 

Interrogatory (52) 

Did any branch, local, club or chapter of the NLG ever 
invite the presence of any representative of any of the 
publications enumerated in Interrogatory 51 (a) at 
any function whatsoever of any branch, local, club or 
chapter of the NLG? 

Interrogatory (53) 

Identify the chairman and members of the Executive 
Board (Committee) of each branch, local, club or 
chapter of the NLG from 1946 until the present, 
inclusive. 

39 Interrogatory (54) 

Identify the chairmen and members of the Nominating 
Committee of each branch, local, club or chapter of 
the NLG from 1946 until the present, inclusive. 

Interrogatory (55) 

Identify the chairmen and members of the Resolution 
Committee of each branch, local, club or chapter of the 
NLG from 1946 until the present, inclusive. 

Interrogatory (56) 

Explain briefly the method employed by each branch, 
local, club or chapter of the NLG in selecting officers 
and members of its executive board which was in use 
from the year 1946 to the present, inclusive. 

Interrogatory (57) 

Explain briefly the methods employed by each branch, 
local, club or chapter of the NLG in proposing, adopt- 
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ing and implementing its official actions in such 
matters as: 

1. The submission of Amicus Curiae briefs 

2. The promulgation of resolutions 

3. The designation of NLG representatives to 

appear at legislative hearings 

Interrogatory (58) 

Have the procedures outlined in response to Inter¬ 
rogatories 56 and 57 been invariably followed? If not, 
explain. 

i 

Interrogatory (59) 

(a) List briefly the functions of the following offices 
for each branch, local, club or chapter of the NLG 
(disregarding any office in any instance where not 
applicable). 

1. President or Chairman 

2. Vice President (the duties of each if there are 

several) 

3. Treasurer j 

4. Executive Secretary 

5. Recording Secretary 

6. Administrative Secretary 

(b) Identify those individuals in each branch, local, 
club or chapter of the NLG who have held the official 
positions enumerated in Interrogatory 59 (a) from 
1946-1953, inclusive. 

Interrogatory (60) 

(a) Is the Executive Board (Committee) the 
governing body of each and every branch, local, club 
or chapter of the NLG? 
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(b) If not, note those branches, locals, clubs or 
chapters of the NLG which are not governed by their 
Executive Board, indicating in each such case which 
official component thereof is the governing body and 
identify the members and chairmen thereof for each 
year from 1946 to the present, inclusive. 

Interrogatory (61) 

(a) Has any branch, local, club or chapter of the 
NLG ever permitted the used of its mailing list to any 
other organization? 

40 (b) If so, explain fully the circumstances surround¬ 

ing each such transaction indicating the reasons for 
making such a list available as well as the dates and 
parties involved. 

Interrogatory (62) 

(a) Has any branch, local, club or chapter of the 
NLG ever utilized the mailing list of any other organ¬ 
ization ? 

(b) If so, explain fully the circumstances surround¬ 
ing each such transaction, indicating the reasons for 
utilizing such a list as well as the dates and parties 
involved. 

Interrogatory (63) 

(a) Has any branch, local, club or chapter of the 
NLG ever furnished assistance to, received the 
assistance of, collaborated with or otherwise associated 
itself in any undertaking or in any manner whatever 
with any organization designated by the Attorney 
General pursuant to the provisions of Executive 
Orders 9835 and 10450? 

(b) If so, explain fully the circumstances surround¬ 
ing each such instance, indicating its nature and the 
dates and parties involved. 
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Interrogatory (64) 

(a) Has the literature of the Communist Party or 
any other organization designated by the Attorney 
General pursuant to Executive Orders 9835 and 10450 
ever been distributed at any function of any branch, 
local, club or chapter of the NLG? 

(b) If so, identify each such organization and the 
circumstances surrounding each distribution. 

Interrogatory (65) 

(a) Have any individuals ever resigned from the 
NLG or any branch, local, club or chapter thereof 
indicating that they did so because they were of the 
opinion that the NLG or any of its branches, locals, 
clubs or chapters was a Communist controlled organ¬ 
ization? 

(b) If so, identify each such individual indicating 
the title of any offices and/or positions he may have 
held in the particular branch, local, club or chapter of 
the NLG, together with the dates such offices or posi¬ 
tions were held, the length of time he was a member 
thereof, and the date of his resignation. 

Interrogatory (66) 

(a) Has the NLG or any of the branches, locals, 
clubs or chapters thereof, ever passed an anti- 
Communist or anti-Soviet Union resolution? 

(b) If so, explain fully the circumstances surround¬ 
ing each such resolution furnishing the text thereof 
and the date when passed. 

i 

Your attention is hereby directed to Section 1001 of 
Title 18 of the United States Code which provides in part 
that whoever, in any matter within the jurisdiction of any 
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department or agency of the United States, makes any 
false, fictitious or fraudulent statements or representations, 
or makes or uses any false writing or document knowing 
the same to contain any false, fictitious, or fraudulent state¬ 
ment or entry, shall be fined not more than $10,000 or 
imprisoned not more than five years, or both. 

For the Attorney General 

(signed) Warren Olney III 

Assistant Attorney General 

November 16, 1953 


Filed Dec. 22,1953 

Supplementary Affidavit in Support of 
Motion for Preliminary Injunction 

State of New York, ) 

County of New York. ) 

Robert J. Silberstein, being first duly sworn, deposes 
and says: 

1. I am, and have been for approximately the last six 
years, the Executive Secretary of the National Lawyers 
Guild, the plaintiff in this action. By virtue of my position, 
I am thoroughly acquainted with the nature, affairs and 
activities of the plaintiff. 

2. I have read the defendant’s memorandum in opposi¬ 
tion to plaintiff’s motion for a preliminary injunction. 

3. Regarding the plaintiff’s assertion that it has lost and 
is losing members by reason of the Attorney General’s 
proposed designation the defendant says that “No state¬ 
ment is made as to how many members have resigned 
since August 28, 1953 ... It is significant that plaintiff 
claimed a membership of 3891 as of June 1, 1950. (Report: 
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House Committee on Un-American Activities, Sept. 17, 
1950.) The Executive Secretary of the plaintiff, Robert 
J. Silberstein, testified that the plaintiff’s membership was 
reduced to the approximate figure of 2100 as of April 9, 
1952 (p. 2661, Hearings: Committee on Un-American 
Activities, House of Representatives, April 9, 1952) . . . 
This loss . . . demonstrates that there are other significant 
factors involved than the proposed designation . . .” 

4. The reference in defendant’s memorandum to this 
report of the House Committee fails to mention the title 
or nature of this report. It is entitled “Report on the 
National Lawyers Guild—Legal Bulwark of the Communist 
Party”. Like the defendant’s public denunciation of the 
plaintiff, it was issued without notice or hearing to the 
plaintiff. In the main the defendant’s assertions regard¬ 
ing plaintiff follow the pattern of that ex parte report of 
the House Committee. The report concluded with the 
following recommendation, among others: “The Com¬ 
mittee on Un-American Activities recommends that the 
National Lawyers Guild be placed on the Department of 
Justice subversive list . . .” 

5. The allegations of this House Committee report were 
denied by plaintiff in detail in a published document. The 
then Attorney General and two succeeding Attorneys 
General evidently found no basis for this recommendation 
since they took no action against the plaintiff. But the 
denunciation of the plaintiff by a Congressional Committee 
was widely publicized with its demand upon the Attorney 
General for designation of the plaintiff. That was a 
situation closely analogous to that created by the defend¬ 
ant’s action against the plaintiff though, it is believed, 
calculated to have a lesser impact upon plaintiff’s member¬ 
ship in view of the greater respect generally accorded to 
the statements and actions of the office of the Attorney 
General. The effect upon plaintiff of the ex parte attack 
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and threat by the House Committee was, therefore, in¬ 
dicative of the effect defendant’s action has had and will 
have on plaintiff. 

6. The figures quoted by defendant in his memorandum 
now become meaningful. They reveal a drastic decline in 
plaintiff’s membership following the wide publicity given 
to the report. The defendant does not suggest that there 
was any change in the general policies, activities or leader¬ 
ship of the Guild between June 1950 and April 1952 winch 
could explain so large a loss of membership. Some of the 
loss of membership could be attributed to other causes. 
But I am convinced that there is no reason whatever for 
doubting that the overwhelming majority of those who 
resigned or stopped paying dues and w T ere, therefore, 
dropped from membership for non-payment of dues, did so 
because of fears created by the report of the House Com¬ 
mittee. 

7. The pattern following the defendant’s speeches attack¬ 
ing the plaintiff has been similar to that following the 
release of the House Committee Report. More than 50 
resignations w r ere received at the national office of plaintiff 
as the first result of defendant’s threat of designation. 
Based on the plaintiff’s experience with the effect of the 
publication of the House Committee report, this is only a 
small fraction of those who will be lost to plaintiff. That 
experience shows that the vast majority of those lost to 
plaintiff will not resign. They will choose to stop paying 
dues or attending meetings. We will then be compelled to 
drop them. 

8. The very report of the House Committee referred to 
by defendant testifies to the truth of this assertion. It is 
said there: 

“Over 40 employees of the Federal Government who 
are currently carried on the rolls of the National 
Lawyers Guild as members were contacted by the staff 
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of the committee. The majority of those contacted 
have, in their opinions, ceased their membership 
through nonpayment of dues, although only three had 
submitted formal letters of resignation. ” 

* 

9. The ex parte action of the House Committee 
frightened away some fifty percent of the membership of 
the plaintiff. If the defendant’s course of action is not 
stopped by this court, there is no doubt that the result will 
be the effective destruction of plaintiff before the courts 
ever undertake to consider the grave constitutional ques- 

* tions raised by this action. 

Robert J. Silbersteix 

i I 

Subscribed to and sworn to before me this 21st day of 
L December, 1953. 

i Simon Schachter 

* Notary Public 

Notary Public, State of New York 
No. 31-34729 35 

Qualified in New York County 
Certified with New York County Register 
v Term expires March 30, 1955 

% #•**###*#• 
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WO:RMR :ml 
146-1-16-241 
Typed 8-24-53 

Aug 27, 1953 

Registered—Return 
Receipt Requested 

National Lawyers Guild 
40 Exchange Place 
New York 5, New York. 

Sirs: 

Notice is hereby given that the Attorney General pro¬ 
poses to designate the National Lawyers Guild as coming 
within the purview of Executive Order No. 10450 in 
accordance with the rules promulgated thereunder, a copy 
of which is attached hereto. 

For the Attorney General 

Warren Olney III 

Assistant Attorney General 

Enclosure No. 100660 
cc: Records 
Chrono 

Mrs. Rosson, Room 2211 


91 Filed Dec 30,1953 

Findings of Fact and Conclusions of Law 

This case came on for hearing on plaintiff’s motion for 
a preliminary injunction in an action brought against the 
Attorney General of the United States for declaratory 
judgment and a permanent injunction. After consideration 
of extensive briefs and exhibits attached thereto in support 
of and in opposition to the motion, and hearing argument 
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of counsel for the respective parties in open court, the 
Court makes the following findings of fact: 

Findings of Fact 

1. The President’s Federal Employee Security Program 
was instituted under Executive Order No. 10450 on 
April 27, 1953 to become effective on May 27, 1953. 

2. The Attorney General promulgated on April 29, 1953 
Rules of Procedure with respect to notice, hearing and 
designation of organizations in connection with the Federal 
Employee Security Program. 

3. In accordance with the Rules, plaintiff may file within 
ten days following receipt of notice by registered mail of 
the proposed action, a statement that it contests such 
further action. 

4. Failure to contest the proposed action may result, 
after an appropriate determination, in the designation of 
plaintiff. 

92 5. Within sixty days after a proposed designation 

is contested, the Attorney General shall furnish the 
plaintiff with a statement of the grounds upon which con¬ 
templated action is based, and written interrogatories in 
respect thereto. 

6. The plaintiff is afforded from that time sixty addi¬ 
tional days within which to reply. 

7. Plaintiff with its reply may submit supporting 
affidavits and a request for an administrative hearing. 

8. Upon receipt of such request the Attorney General is 
required to set a date and fix a place for the hearing, and 
to notify plaintiff thereof by registered mail. 

9. The hearing required by the rules is to be conducted 
informally, and in an orderly and impartial manner, before 
a board or official selected by the Attorney General. 
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10. During the proceedings plaintiff is entitled to be 
represented by counsel of its own choice; to introduce 
relevant or material evidence; to file objections to and be 
beard on the admission or exclusion of evidence; to cross- 
examine witnesses insofar as consistent with the interests 
of national security; to inspect or be furnished with, on 
payment of costs, a transcript of the proceedings. 

11. Relevant or material evidence, in summary form 
where full disclosure would be inimicable to the security 
of the nation may also be introduced on behalf of the 
Attorney General. 

12. Within a reasonable time following completion of the 
hearing the Attorney General is required to make his final 
determination on the basis of the entire record, and to 
notify the plaintiff of it by registered mail. 

13. The Attorney General before making his determina¬ 
tion, shall take into consideration any handicap imposed 
upon plaintiff by virtue of the non-disclosure for security 
reasons of classified evidence. 

14. On August 27,1953 the Attorney General, pursuant to 
Executive Order 10450, and the Rules of Procedure 

promulgated thereunder, served upon the plaintiff by 
93 registered mail a notice, accompanied by a copy of 
the Rules, of the proposed designation of plaintiff 
as an organization coming within the purview of Section 
8(a)(5) of the Executive Order. 

15. Plaintiff obtained an extension of time from the 
defendant within which to contest the designation to and 
including September 17, 1953. 

16. On September 16, 1953 plaintiff filed its letter in 
opposition to the proposed action. 

17. Thereafter and in accordance with Section 41.2 of 
the Rules, the Attorney General served upon the defendant 


71 


a statement of the grounds upon which, after appropriate 
investigation, he based the contemplated designation. 

18. The Attorney General served on the defendant along 
with the statement of grounds, sixty-six interrogatories 
which to date have not been answered. 

19. Plaintiff, on November 30,1953, filed the instant suit. 

20. Plaintiff then filed the present motion for preliminary 
injunction. 

21. Plaintiff has failed to demonstrate that it is suffer¬ 
ing such irreparable harm as to justify judicial interfer¬ 
ence at this time. 

22. The injury a preliminary injunction would do to the 
Government outweighs any injury plaintiff would allegedly 
incur. The public interest is paramount to any threatened 
loss or damage to plaintiff pending final determination of 
the case. 


Conclusion of Law 

Based upon the findings of fact as outlined above, the 
Court concludes as a matter of law: 

1. The motion of plaintiff for a preliminary injunction 
should be denied. 

R. B. Keech 
Judge 

Dated: 12/30/53 


94 Filed Dec. 30 1953 

Order 

This case came on to be heard upon plaintiff’s motion for 
a preliminary injunction, the findings of fact and con¬ 
clusions of law having been filed herein and fully con¬ 
sidered by the Court, it is by the Court this 30 day of De¬ 
cember, 1953, 
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Adjudged, Ordered, and Decreed that the motion for pre¬ 
liminary injunction be, and the same hereby is, denied. 

R. B. Keech 
Judge 


95 Filed Dec. 30,1953 

Motion for Injunction Pending Appeal 

The plaintiff moves that pending its appeal from the 
order denying a preliminary injunction the defendant, his 
officers, agents, servants, employees, and attorneys, and 
all persons in active concert or participation with him, 
be enjoined from designating plaintiff as an organization 
under Executive Orders 10450 or 9835 and from taking any 
further proceedings under or in connection with his pro¬ 
posal to so designate plaintiff. 

The grounds of this motion are that unless the defendant 
is so enjoined the plaintiff will suffer irreparable injury, 
the cause may become moot in whole or in part pending 
plaintiff’s appeal, and the issuance of such an injunction 
will not cause the defendant or the public interest undue 
damage. 

Joseph Forer 
Joseph Forer 
Attorney for Plaintiff. 

Requirement of five days notice 
of motion waived. 

Oliver Gasch 

Assistant United States Attorney 
Attorney for Defendant. 

Denied 

R. B. Keech, J. 

12/30/53 

• *•••#•••• 
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Questions Presented 


1. Whether the public interest warrants denial of a 
preliminary injunction to restrain the Attorney General 
from conducting proceedings for designation of a bar asso¬ 
ciation under Executive Order 10450, when there is a 
showing that the association will suffer irreparable injury 
to constitutionally protected interests in the absence: of 
a restraint, and there is neither a showing nor any likeli¬ 
hood of injury to the government or to the public interest. 

2. Whether there exist substantial constitutional ques¬ 
tions as to the validity of the provisions of Executive 
Orders 10450 and 9835 regarding designation by the Attor- 
nev General of organizations thereunder. 

3. Whether the Attorney General’s regulations and pro¬ 
cedures for designating organizations under Executive 
Order 10450, on their face and as applied to appellant, 
violate due process of law. 

4. Whether the Attorney General’s proposed proceeding 

for designation of appellant under Executive Order 10450 

will necessarilv be invalid bv reason of the Attornev Gen- 
• • • 

eral’s expression of prejudgment and bias. 

5. "Whether the Attorney General’s regulations and pro¬ 
cedures to designate organizations under Executive Order 
10450 violate the Administrative Procedure Act. 

; 

6. Whether a bar association seeking to enjoin the Attor¬ 
ney General from proceeding to designate it under Execu¬ 
tive Order 10450 must exhaust the administrative remedy 
prescribed by the Attorney General when (a) the associa¬ 
tion will suffer irreparable injury to constitutionally pro¬ 
tected interests if it is required to exhaust the administra¬ 
tive remedy; (b) the Attorney General has publicly pre- 



judged the ease against the association and lias expressed 
bias against it: (c) the administrative procedure violates 
due process of law and the Administrative Procedure Act; 
and (d) substantial constitutional questions exist as to the 
validity of the provisions of the Executive Orders authoriz¬ 
ing the Attorney General to designate organizations there¬ 
under. 

7. Whether, under the circumstances of the particular 
case, it was an abuse of discretion for the District Court to 
deny appellant’s motion for a preliminary injunction. 


INDEX 


PAG ft 

Jurisdiction’at, Statement.. 1 

Statement of the Case. 2 


Executive Orders and Regulations Involved. IS 

Statement of Points.' IS 

Summary of Argument. IS 

Argument... 21 

Point I—The balance of equities favors appellant. 21 

Point II — The substantive constitutional issues raised 

are substantial. 2(1 

i 

1. With respect to the First Amendment. 26 

2. With respect to the Fifth Amendment. 30 


Point TTT — The administrative procedures violate due 
process... 


32 


Potnt IV — The procedures established by appellee vio¬ 
late the Administrative Procedures Act. 35 


Potnt V— Appellee has prejudged the issue. 37 


Point VI—Under the circumstances of this case plain¬ 
tiff need not exhaust the administrative process. 38 

i 


Conclusion . 42 

Supplement .-. 4b 


















11 


TABLE OF CASES 


PAGE 


Adler v. Board of Education, 342 U. S. 485__ 32 

Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 


Alexiou v. McGrath, 101 F. Supp. 421__ 33 

American Comm. Assn. v. Douds, 339 V. S. 382™.. 28 


Burstvn, Inc. v. Wilson, 343 U. 8. 495.. 


Chambers v. Robertson, 183 F. (2d) 144.33,39,40 

Columbia Broadcasting System v. United States, 316 
U 8. 407 38 

Communist Party v. McGrath, 96 F. Supp. 47. 40 

DeJonge v. Oregon, 299 V. 8. 353™. 27 

Eccles v. People’s Bank, 333 U. 8. 426_ 40 

Farmer v. United Electrical Workers, No. 11727, de¬ 
cided December 4, 1953_25,39 

Federal Trade Commission v. American Tobacco Co., 

264 U. 8. 298 ... 34 

1-Tale v. Henkel, 201 U. S. 43_ 34 

Herndon v. Lowry, 301 U. 8. 242. 31 


.Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U. S. 123....5,10,19, 24, 27, 28, 29,31,36,42 

Kunz v. New York, 340 U. 8. 290..... 31 

Moore v. Dempsey, 261 U. 8. 86.- 37 

Morgan v. United States, 304 U. S. 1-- 32 

Ohio Bell Tel. Co. v. Public Utilities Comm., 301 U. 8. 

292 _ 33 

Oklahoma Press Pub. Co. v. Walling, 327 U. 8. 186.__ 34 



















Ill 


PAGE 

Parker v. Lester, 112 F. Supp. 433_ 39 

Pennsylvania R. Co. v. Labor Board, 261 U. S. 72_ 42 

Pinkett v. United States, 105 F. Supp. 67_ 36 

Saltzman v. Stromberg Carlson Tel. Mfg. Co., 46 F. 

(2d) 612_____ 33 

Schwab v. Coleman, 145 F. (2d) 672__■ 37 

Shields v. Utah Idaho Cent. R. Co., 305 U. S. 177_ 32 

Taylor v. Mississippi, 319 U. S. 583_, 27 

The Chicago Junction Case, 264 U. S. 258.. 33 

Thomas v. Collins, 323 U. S. 516....__ 28 

Tumev v. Ohio, 273 U. S. 510.___ i 37 

United States ex rel. Accardi v. Shaugnessy, 206 F. 

(2d) 897, cert, granted 346 U. S. 884_ 37 

United States v. Ballard, 322 U. S. 78. 28 

United States v. Gray, 207 F. (2d) 237..• 33 


Waite v. Macv, 246 U. S. 606-- 38 

West Virginia State Board v. Barnette, 319 U. S. 624.. 28 

Williams, Ex parte, 277 U. S. 267____I 42 

Wilson v. Spenser, C. A. 5464-53..25,39 

Winters v. New York, 333 U. S. 507_ 31 

Wong Yang Sung v. McGrath, 339 U. S. 33--36, 37 

Yakus v. United States, 321 U. S. 414.. 37 




















IV 


STATUTES AND AUTHORITIES 


PAGE 


39 Am. Bar Ass. J. 873___ 33 

Cong. Roc*., September 20, 1950.__ 17 

Department of Justice Regulation of April 29, 1953 
(18 F. R. 2619)_____15,16,49 


District of Columbia Code: 

Section 11-305 _ 

Section 11-306 ... 


1935): 
_4,49 


Executive Order 9835, March 21, 1947 (12 F. R 
Part III, Paragraph 3_ 

Executive Order 10450, April 29, 1953 (18 F. R. 2489), 

4,5,45 


Federal Declaratory Judgment Act, 28 U. S. C.: 

Section 1292(1) _ 1 

Section 2201 _ 1 

Section 2202 _ 1 

Independent Offices Appropriation Act, 1953, 50 Stat. 


Laws of Delaware, Chapter 136, Vol. 149.. 


i> 
















Wnitib Elates (Emirt nf Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,059 


National Lawyers Guild, 

Appellant, 

Y\ j 

Herbert Brownell, Jr., Attorney General 
of the United States, 

Appellee. 

Appeal from an order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of the United States 
District Court for the District of Columbia denying appel¬ 
lant’s motion for a preliminary injunction (J. A. 71). 
Jurisdiction below was based on Sections 11-305 and 11-306 
of the District of Columbia Code and on the Federal 
Declaratory Judgment Act, 28 L T . S. C. Sections 2201, 2202. 
Jurisdiction of this Court is conferred by 28 U. S. C. 
Section 1292(1). 


Statement of the Case * 

The appellant, the National Lawyers Guild, is a bar 
association which has been in existence since February 
1937. It admits to membership, upon application, any 
person who is a member in good standing of the bar any¬ 
where in the United States or its territories or possessions, 
without regard to sex, race, color, or religious or political 
belief or affiliation (.T. A. 2). 

The purposes of the appellant are those set forth as 
follows in its constitution (J. A. 2-3): 

a. To aid in making the United States and the State 
Constitutions the law and the administrative and 
judicial agencies of government responsive to the will 
of the American people; 

b. To protect and foster our democratic institutions and 
the civil rights and liberties of all the people; 

c. To promote justice in the administration of the law; 

d. To aid in the establishment of governmental and pro¬ 
fessional agencies to supply adequate legal service to 
all who are in need and cannot obtain it: 

e. To aid in the adoption of laws for tbe economic and 
social welfare of the people: 

f. To keep the people informed upon legal matters 
affecting the public interest: 

g. To advance the economic well-being of the members 
of the legal profession, and to improve the relations 
between the legal profession and the community at 
large: 


* The facts stated are based on the verified material submitted 
by the appellant's pleadings, including the complaint (verified at 
J. A. 26). affidavits in support of the motion for preliminary injunc¬ 
tion. and exhibits. The appellee filed no affidavits or other evi¬ 
dentiary material. 
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h. To encourage, in the stud}' of law, a consideration 
of the social and economic aspects of the law; \ 

i. To improve the ethical standards which must guide 
the lawyer in the performance of his professional and 
social duties: and 

j. To promote world unity through collaboration among 
the bars of the members of the United Nations. 

To carry out its purposes, the appellant adopts resolu¬ 
tions which it issues to the public, files amicus curiae briefs, 
releases studies and reports, submits testimony and recom¬ 
mendations to legislative committees, including recommen¬ 
dations regarding judicial appointments, holds conferences 
and meetings, and publishes the periodical, “The National 
Lawyers Guild Review” (J. A. 3). 

Appellant makes studies in substantive and procedural 

law and in applicable economic and sociological factors. It 

proposes changes in rules of procedure and statutory law. 

It fosters studies, publications and activities to increase 

the technical efficienev of lawvers and to maintain and 

• • 

improve the standards of the legal profession. It studies 
the professional and economic problems of lawyers and 
supports proposals to improve their economic and pro¬ 
fessional status. It supports efforts to make legal services 
and the judicial process available to all on a basis of 
equality, regardless of their economic condition, through 
neighborhood law offices, lawyer referral plans, and free or 
subsidized services. It supports various legislation, such 
as extension of social security benefits, equitable tax legis¬ 
lation, and establishment of adequate fair labor standards. 
It opposes all forms of discrimination on account of race, 
creed, national origin or political belief. It seeks to protect 
the constitutional rights of all persons regardless of 
their political affiliations, including Communists, non-Com- 
munists, and anti-Communists. On international questions, 
it supports the United Nations and the principles laid down 



in the UN Charter, and urges the settlement of international 
differences by negotiation (J. A. 3-4). 

In its activities, appellant has, from time to time, sup¬ 
ported actions and policies of the federal government. At 
other times it has opposed them (J. A. 4). 

Appellant’s policies and actions are adopted by it demo¬ 
cratically and in accordance with the wishes of its members. 
They represent the independent determination of appellant 
(J. A. 4). They have earned for appellant widespread 
public endorsement and commendation, and praise from 
numerous distinguished figures in American life, including 
judges, legislators, educators, labor leaders, etc. (J. A. 4). 

The occasion for the suit brought below is a proposal by 
the Attorney General, the appellee, to designate appellant 
as an organization under Executive Order 10450 (J. A. 68). 

That Executive Order, issued in April 1953, establishes 
“security requirements for government employment.” It 
requires the head of each federal department and agency 
to establish and maintain “an effective program to insure 
that the employment and retention in employment of any 
civilian officer or employee within the department or agency 
is clearly consistent with the interests of the national 
security.” It also provides, “The interests of the national 
security require that all persons privileged to be employed 
in the departments and agencies of the government shall 
be reliable, trustworthy, of good conduct and character, and 
of complete and unswerving loyalty to the United States.* 

Executive Order 10450 requires the Department of Jus¬ 
tice to furnish to the head of each department and agency 
the names of organizations which the Attorney General, 
as provided in Executive Order 9835, issued in 1947, desig¬ 
nates after appropriate investigation and determination, 
“as totalitarian, fascist, communist or subversive, or as 

* The pertinent provisions of Executive Orders 10450 and 9835 
and the regulations thereunder appear in the Supplement to this 
brief. 
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having adopted a policy of advocating or approving the 
commission of acts of force or violence to denv others their 
rights under the Constitution of the Tnited States, or as 
seeking to alter the form of government in the T T nited 
States by unconstitutional means” (J. A. 5). 

Under Executive Order 10450 and its application, mem¬ 
bership in, or affiliation or sympathetic association vjitli, 
an organization designated by the Attorney General, ad¬ 
versely affects the eligibility of any person for federal 
employment under the “loyalty” and “security” standards 
of the Order (J. A. 5). Connection with such an organiza¬ 
tion is officially considered “one piece of evidence which 
may or may not be helpful in arriving at a conclusion as 
to the action which is to be taken in a particular case” 
(5 C. F. R., App. A, p. 200, 13 F. R. 1471-3; quoted in 
Joint Anti-Fascist Refugee Committee v. McGrath , 341 
IT. S. 123, 205, ftn. 23). 

The designation of an organization by the Attorney Gen¬ 
eral under Executive Order 10450 seriously injures the 
reputation of the organization, its opportunity to influence 
public opinion, and its ability to obtain or retain members 
and revenue. In addition, various governmental actions, 
both federal and non-federal, apply to members of the 
organization even though they are not government em¬ 
ployees or applicants for government employment * 
(J. A. 6). 

Although the government employees “loyalty” program, 
including the listing thereunder of organizations by the 
Attorney General, has been in effect since 1947, the appel- 

* E.g., the Act of July 5. 1952, Independent Offices Appropria¬ 
tion Act. 1953. 50 Stat. S&S (re-enacted 1953. Ch. 302. Pub. Law 
176), provides that no housing unit constructed under the United 
States Housing Act of 1937, as amended, may be occupied by any 
member of a designated organization. See also Chapter 136, Vol. 
149, Laws of Delaware (approved June 12. 1953)—an act requiring 
Communists and members of Communist front organizations, defined 
as including those listed by the Attorney General, to register. 


lant lias never been designated by the Attorney General 
as one of the proscribed organizations (J. A. 65). 

On August 27, 1953, the appellee made a speech at the 
annual convention of the American Bar Association, in 
which he attacked the appellant. He announced that he 
had determined that appellant is dominated and controlled 
by the Communist Party, and that he had served notice 
on appellant “to show cause why it should not be designated 
on the Attorney Generars list of subversive organizations” 
(J. A. 6, 14-15). In this speech, appellee stated (J. A. 
14-15): 

“Where the evidence indicates that an organization 
is not what it outwardly claims to be, but is in fact 
and sympathy aligned with the Communist movement, 
then it is my responsibility as Attorney General to 
make that fact public. Uninformed loyal citizens must 
have the opportunity of disassociating from such 
groups at the earliest possible time, for continued 
activity in such groups may render them ineligible for 
Government employment. And this applies to every 
type of organization. Lawyer groups have not been 
exempt from infiltration by the Communists, and where 
this has occurred, I will make no exception for them. 

We have been studying evidence that the National 
Lawyers Guild be included in the list of subversive 
organizations. Because this organization originally 
attracted some very well-known and completely loyal 
American citizens including many Colored members 
who found it would admit them (at a time when our 
American Bar Association failed to do so), T have con¬ 
ducted the study with great care. I am now prepared 
to make this determination public. 

It has been clear that at least since 1946 the leader¬ 
ship of the Guild has been in the hands of card-carrying 
Communists and prominent fellow travellers. On 
every major issue since then it has steadfastly followed 
the Party line and its programs and actions have been 
consistent with it, excepting only those issues so notori¬ 
ous that their espousal would too clearly demonstrate 
the Communist control. Tt has become more and more 


the legal mouthpiece for the Communist Party and its 
members, and it has consistently opposed all laws or 
investigations which have sought to curb or expose 
Communist activity in the United States. It is because 
the evidence shows that the National Lawyers Guild 
is at present a Communist dominated and controlled 
organization fullv committed to the Communist Party 
line that I have today served notice to it to show 
cause why it should not be designated on the Attorney 
General’s list of subversive organizations.” 

Regulations of the Attorney General provide that lie 
shall notify an organization of his intention to designate 
it under the Executive Order, giving the organization an 
opportunity to contest the designation and obtain a hearing. 
However, the first information that appellant received of 
the Attorney General’s intention to designate it was from 
press reports of his speech to the American Bar Associa¬ 
tion (J. A. G). The next day, August 28, 1953, appellant 
received a letter from appellee stating that appellee pro¬ 
posed to designate appellant under Executive Order 10450 
(J. A. 7). 

i 

A few days later, the appellee renewed his attack on 
appellant and publicly i*eiterated his conviction that appel¬ 
lant is a “Communist front” (J. A. 7). On September 5, 
1953, addressing a convention of American Veterans of 
World War IT, held in Indianapolis, lie stated (J. A. 20-23): 

“When the evidence indicates that an organization 
is in fact and sympathy aligned with the Communist 
movement, then it is my responsibility as Attorney 
General to move to designate it as subversive and to 
make that fact public. 

Publication of the fact makes it possible for un¬ 
informed loyal citizens to disassociate themselves from 
such groups at the earliest possible moment. Con¬ 
tinued activity in such groups could render them in¬ 
eligible for Government employment. 

The most recent group upon whom notice of proposed 
designation was served is the National Lawyers Guild. 
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The evidence is clear that at least since 1946, the 
leadership of the National Lawyers Guild has been in 
the hands of card-carrying Communists and prominent 
fellow-travelers. It has become more and more the 
legal mouthpiece of the Communist Party and its mem¬ 
bers. It has consistently opposed all laws or investi¬ 
gations by which the freedom-loving people of this 
country have sought to curb or expose Communist 
activity in the United States. 

We charge that the Guild is dominated and controlled 
by the Communists and fullv committed to the Com- 
munist Party line. Shortly it will be specifically 
charged that: 

(1) The Guild and its affiliated chapters were initiated, 
proposed and organized under the direct super¬ 
vision of the Communist Party of the United 
States. 

(2) The Guild and its affiliated chapters are being and 
have been utilized by the Communist Party and its 
members to indoctrinate members of the legal pro¬ 
fession for the purpose of securing support for 
and sympathy with the policies, objectives and 
program of the Communist Party, and thereby to 
serve as the legal am of the Communist Party. 

(3) From 1946 until the present, the Guild and its 
affiliated chapters have closely followed, supported, 
and paralleled the policies and programs of the 
Communist Party. 

(4) From 1946 until the present, the National Lawyers 
Guild and its affiliated chapters have substantially 
followed, supported, and paralleled the foreign 
policy of the Soviet Union and opposed the policy 
of the United States when in conflict with that of 
Soviet "Russia. 

(5) From 1946 until the present, the executive officers 
or persons performing the duties of executive offi¬ 
cers, have included past or present members of 
the Communist Party and individuals with a sub¬ 
stantial record of Communist front membership 
and activity. Such individuals have directed, 
supervised and dominated the policies, programs 
and activities of the National Lawyers Guild. 



As an organization, the National Lawyers Guild has 
interceded in practically every major case involving 
the Communist Party, its officials and its front organi¬ 
zations. In every instance, these intercessions were 
on behalf of the Communists. It interceded for Ger- 
hardt Eisler, Communist international agent convicted 
of passport fraud and contempt of Congress. Eisler, 
like Thompson, was one of those who fled after con¬ 
viction. You all recall his spectacular appearance as 
a stowaway aboard the Polish motorship Batory. 

To name a few more cases in which the Guild, as an 
organization, interceded, there was that of Carl Aldo 
Marzani, who was convicted of concealing Communist 
affiliations while employed by the Federal Government: 
John Howard Lawson and Dawson Trumbo, Hollywood 
screenwriters convicted of contempt of Congress; dis¬ 
barment proceedings against the contemptuous lawyers 
who represented Party leaders in Smith Act cases, 
and the case of the atomic spies, Julius and Ethel 
Rosenberg. 

One of its members appeared as defense lawyer for 
Valentin Cubitchev, the Russian charged with spying 
against the United States in the Judy Coplon case. 
This member based many of his questions on notes 
passed to him by a representative of the Soviet Em¬ 
bassy, who was sitting at his side during the trial. This 
Russian official was the Second Secretary of the 
Embassy, Yuri Novikov, who in January of this year 
was declared persona non grata by the State Depart¬ 
ment for engaging in Soviet espionage with Otto Ver- 
ber and Kury Ponger. Both Verber and Ponger 
subsequently pleaded guilty to espionage. 

I would like also to give some examples of how the 
Guild has followed the Communist Party line. In 1950, 
the ‘Daily Worker' attacked the New York City Board 
of Education trial of a school teacher accused of being 
a Communist. The ‘Lawyers Guild Review’ reports a 
resolution by the Guild deploring continued attacks 
upon intellectual freedom of students and teachers. 

Over the years, the Communist Party has attacked 
Mr. Hoover* as ‘chief of the national thought police,’ 
and has called for a halt to the FBI’s efforts to fight 
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Communism. In resolutions the Guild has opposed 
what it called the Gestapo activities of the FBI and 
demanded removal of Mr. Hoover. 

Following the Communist line, they attacked con¬ 
tempt citations upon the contemptuous Communist 
leaders’ attorneys; various committees of Congress 
investigating Communism; the European Recovery 
Plan; the Smith Act prosecutions; the non-Communist 
affidavit of the Labor-Management Relations Act, 
among others.” 

Press reports of appellant’s Indianapolis speech were 
the first inkling appellant had of the charges which appel¬ 
lee intended to prefer (J. A. 7). Not until November 17, 
1953, did appellant receive from appellee his “Statement 
of Grounds” for the proposed designation (J. A. 8). 

Appellee’s attacks on appellant in his Boston and Indian¬ 
apolis speeches received wide publicity. Appellee caused 
copies of these speeches to be distributed to the press and 
the public (J. A. 7). 

The appellee’s regulations provide that an organization 
served with notice of the Attorney General’s proposal to 
designate it under the Executive Order may within ten days 
file a written notice of contest.* The regulations state that 
failure to file a notice of contest “shall be deemed an 
acquiescence in such proposed action, and the Attorney 
General may thereupon after appropriate determination 
designate such organization and publish such designation 
in the Federal Register.” 

Appellant filed a written notice of contest of the proposed 
designation. This notice denied that appellant comes within 
the purview of the Executive Order, asserted legal objec¬ 
tions to the authority claimed by appellee, and stated that 


* These regulations were adopted after the decision in Joint Anti- 
Fascist Rejugee Committee v. McGrath, supra, which sustained the 
right of listed organizations to seek injunctive relief. 
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the notice of contest was made without waiving appellant’s 
legal objections (J. A. 7,15-20). This notice states in part: 

“The National Lawyers Guild asserts that it does 
not come within the purview of Executive Order 10450 
and denies that it is Communist, Communist-dominated 
or Communist-controlled. It denies and protests any 
charge or insinuation that it is anything but an inde¬ 
pendent association of attorneys dedicated to the wel¬ 
fare of the American people and bar, and to the Ameri¬ 
can traditions of freedom, democratic government and 
justice and equality for all. Its policies and actions 
are entirely a matter of public record. We believe that 
they demonstrate the truth of this assertion. 

The Attorney General’s proposal, if adopted, w T ould 
impair the freedom and independence of the Bar. The 
Bar has traditionally discharged the responsibility of 
providing leadership in public debate concerning na¬ 
tional and community affairs. It has the obligation 
to defend the civil rights and liberties of the people 
in the courts, the halls of Congress and in the public 
forum. 

When the effort of the Bar to fulfill these responsi¬ 
bilities is made the subject of official condemnation 
and resulting reprisals for views expressed on public 
and legal questions, the vital role of the Bar in our 
national life is frustrated, and lawyers and their asso¬ 
ciations are made to fear expressing their views on 
controversial questions lest they be subject to official 
proscription.” 

****** 

“In addition, the Attorney General by publicly cit¬ 
ing as evidence that the Guild is ‘subversive’ the fact 
that it has defended the constitutional and civil rights 
of Communists, has increased immeasurably the 
already deplorable reluctance of lawyers to undertake 
the defense of Communists and those called Com¬ 
munists. His conduct makes a mockery of the resolu¬ 
tion of the American Bar Association urging lawyers 
to discharge the Bar’s duty of defending the unpopu¬ 
lar and the despised. We maintain that in the many 
cases in which the Guild has appeared as amicus 
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curiae to uphold the constitutional and civil rights of 
defendants, including Communists, it has only at¬ 
tempted to discharge the duty which the bar has to 
uphold the Constitution.” 

As already stated, appellant received charges (a “State¬ 
ment of Grounds”) from appellee on November 17, 1953. 
These charges (J. A. 23-25), like the appellee’s notice of 
intention to designate appellant, fail to state which category 
of organizations is claimed to apply to appellant, i.e., 
whether “totalitarian, fascist, communist or subversive,” 
etc. In fact, however, appellant is not, and has never been, 
an organization of any of the kinds referred to in Execu¬ 
tive Orders 10450 and 9835. Appellee’s proposal to desig¬ 
nate appellant under the Executive Order and his charac¬ 
terization of appellant in his speeches and Statement of 
Grounds are contrary to fact and without foundation 
(J. A. 8, 20). 

Along with the Statement of Grounds, the appellee pro¬ 
pounded to appellant a set of interrogatories (J. A. 26, 
44-64). Appellee’s regulations provide: “Failure to an¬ 
swer any interrogatory or any part thereof shall be deemed 
an admission of the truth of the facts to which such inter¬ 
rogatory or part thereof refers. The submission of an 
evasive reply to any interrogatory or any part thereof 
shall likewise be deemed an admission of the facts to which 
such interrogatory or part thereof refers.” 

The interrogatories (J. A. 44-64) are set forth under 66 
numbers, broken down into 113 parts, many of which ask 
for numerous items of information. They range over the 
17-year history of the appellant, and seek exhaustive, and 
often vaguely defined, information concerning appellant, 
its chapters, its past and present members, and its relations 
of any kind with over 200 listed organizations. They are 
not confined to specific inquiries. 

During appellant’s history, many thousands of lawyers 
have at one time or another been members of appellant. 
Appellant has had approximately 30 chapters, most of* 
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which are now inactive or defunct. The chapters kept their 
records locally; their records are not in the possession of 
appellant’s national office; and as to defunct chapters, it is 
not known 'whether the records are now in existence. An¬ 
swering the interrogatories by appellant would be extremely 
onerous and burdensome, entailing a huge effort and ex¬ 
pense in research, investigation, analvsis, and compilation * 
(J. A. 27-29). 

Furthermore, many of the interrogatories are impossible 
of answer, or virtually so. Many of them relate to matters, 
often vaguely defined, which are not the kind which would 
be normally recorded.! Many of them relate, often in vague 
terms, to affairs and actions of appellant’s past and present 

* For example, Interrogatory 3(a) (J. A. 44) requires a listing 
of all ‘‘publications, handbills, pamphlets, leaflets, magazines, news¬ 
paper articles, or newsletters published, circulated or sponsored, or 
caused to be published, circulated or sponsored by the National 
Lawyers Guild or affiliated chapters since 1940.’’ This calls for the 
finding and listing of perhaps tens of thousands of items, including 
chapter materials not in appellant’s possession. The task is made 
hopeless of accomplishment by the requirement to list matter pub¬ 
lished by others and merely circulated or caused to be circulated 
by appellant or its chapters (J. A. 27). Again, the detailed finan¬ 
cial information requested, without limitation of time, in Inter¬ 
rogatory 6 (J. A. 45-46), would involve a comprehensive special 
auditing of all financial records of appellant and its chapters, includ¬ 
ing defunct chapters whose records may not be available (J, A. 
27-28). Interrogatory 14 (J. A. 48) would require examination 
and evaluation, on the basis of a vague standard, of all the thousands 
of appellant’s resolutions and ‘‘official pronouncements” in order to 
list those “concerned with problems other than those involving legal 
analysis, opinion and research” (J. A. 28). 

f For example. Interrogatory 48 (J. A. 58-59) requests, among 
other things, the names of all persons “who conceived, initiated, 
proposed, supervised or participated in any manner whatsoever in 
the formation of each * * * chapter of the National Lawyers Guild.” 
Interrogatory 7 (J. A. 46) requests details on all “advice” and 
“assistance”, given “directly or indirectly, to appellant, its chapters, 
or its members “on behalf of the National Lawyers Guild” by any 
organization designated by the Attorney General under Executive 
Orders 9835 and 10450. See also Interrogatories 6(b), 8(a) and 
(d), 49. 51, 52, 61, 62, 63. 64 (J. A. 46. 47. 59. 60, 62-63). 


members concerning which appellant could not be reason¬ 
ably expected to have or be able to acquire knowledge.* 
The interrogatories would require appellant to conduct its 
owm “loyalty” inquisition of present and former members, 
and inform on possible “delinquents” to the Attorney 
General.t The interrogatories, therefore, seem to be pur¬ 
posely designed to make answering impossible, and thus to 
lay a foundation for the default authorized by appellee’s 
regulations for failure to answer or for “evasive” answers. 

In addition, the interrogatories manifest prejudgment, 
some of them being of the “Have you stopped beating your 
wife?” tvpe.t They also indicate that appellee’s standards 
are, to an extreme degree, imputation of guilt by asso¬ 
ciation and for difference with administration views and 
policies.^ The same characteristics are manifested in the 

* E.g., Interrogatories 5. 6(b) and (c), 7 (J. A. 45-46). Even 
if appellant undertook to question all past and present members, it 
still would not be able to answer these inquiries with assurance, since 
some members have died in the last 17 years. 

f For example, Interrogatory 10 (J. A. 4S) asks for a listing of 
any national officers and board members of appellant who “ever at 
any time held membership, been employed by. or affiliated in any 
manner whatsoever” with the Communist Party. See also Inter¬ 
rogatories 43(b), 44. 50 and 5 (J. A. 57, 58, 59, 45). 

± E.g., Interrogatory 17 (J. A. 49) : “Did the National Lawyers 
Guild, as an organization, ever take any steps to prevent its organi¬ 
zation being captured, dominated or controlled by the Communist 
Party or members of the Communist Party?” Interrogatory 32(a) 
(J. A. 53) : “Why has the NLG taken a position on so many 
diverse matters which are of particular interest to the international 
Communist conspiracy and the Soviet Union * * *?" 

E.g., Interrogatories 5, 6, 7, 8, 19, 24, 25, 26, 27, 28, 29, 43, 44. 
48. 49. 50. 51. 52. 63. 64 (J. A. 45-63). 

§ E.g., Interrogatories 31, 38, 33, 37, 40, 66 (J. A. 52, 55, 54. 55, 
57, 63). Thus Interrogatory 38 (J. A. 55-56) asks, among other 
things, for the appellant’s position on universal military training 
(rejected by Congress), legalized wire-tapping, the government 
loyalty program, the Internal Security Act of 1950 (vetoed by 
President Truman), and loyalty oaths for teachers. Interrogatory 
40 (J. A. 57) inquires: “In its resolutions urging the abolition of 


appellee’s Statement of Grounds (J. A. 23-25) and in the 
speeches he made in Boston and Indianapolis * (J. A. 14- 
15, 20-23). 

Appellee has issued regulations (see Supplement hereto) 
governing the procedure to he employed in connection with 
the designation of organizations under Executive Orders 
10450 and 9835. These provide for a hearing on request 
of an organization which files a verified reply to the appel¬ 
lee’s Statement of Grounds and Interrogatories (Sec. 4L4). 
The regulations do not contemplate the use of hearing 
examiners appointed, qualified, and assigned under the 
Administrative Procedure Act, or insulated from agency 
control as provided by the Act. On the contrary, they 
permit the appellee to “assign such officer or board as he 
shall deem necessary” (Sec. 41.7). 

The regulations do not provide that the burden of proof 
shall be on appellee. They permit the hearing officer to 
dispense with the taking of evidence if he considers such a 
step to be appropriate “upon the basis of the statement, 

_ j 

the HCUA and other Congressional committees of Congress investi¬ 
gating Communism, has the NLG ever suggested any substitute or 
alternative method or procedure for such committee?” There is also 
visible the standards that an organization is pure only if it evinces 
as great a degree of anti-Communist and anti-Soviet feeling as is 
shown by the administration (e.g.. Interrogatories 15(c), 19, 22. 
32(c). 33 (J. A. 49, 50. 53-54) and, in addition, applies a “loyalty” 
program to its membership (Interrogatories 17. 18. 19, 22. J. A. 
49.50). 

* Perhaps the most vivid manifestation is in appellee’s Indian¬ 
apolis speech. Thus in this speech appellee based his charges against 
appellant in part on the fact that one of appellant's members appeared 
as a defense lawyer for a Russian and received assistance during the 
trial from a representative of the Soviet Embassy (J. A. 22-23). 
Appellee also stated in this speech: “I would like also to give some 
examples of how the Guild has followed the Communist Party line. 
In 1950. the ‘Daily Worker’ attacked the Xew York City Board of 
Education trial of a school teacher accused of being a Communist. 
The ‘Lawyers Guild Review’ reports a resolution by the Guild 
deploring continued attacks upon intellectual freedom of students 
and teachers” (J. A. 23). 
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interrogatories, reply and affidavits (if any)” (See. 
41.8(a)). The appellee need not introduce evidence in sup¬ 
port of his charges, but may instead rely upon the charges 
themselves as proving his case (Sec. 41.8(b)). The appel¬ 
lee may also introduce as evidence information “in summary 
form,” and he mav make a determination adverse to an 
organization on the basis of matter not of record and 
information from persons whom the organization has had 
no opportunity to confront or cross-examine (Secs. 41.8(i), 
41.10). As we have already seen, failure to answer any 
interrogatory or charge or an “evasive” answer may bo 
taken as an admission (Sec. 41.3). 

Appellant is now suffering irreparable injury from 
appellee’s threat to designate it under the Executive Order 
and will continue to suffer such injury during the adminis¬ 
trative procedure, if it is remitted thereto. The injuries 
include the following: damage to appellant’s reputation 
and prestige, interference with public acceptance of appel¬ 
lant’s publications, programs and recommendations, loss 
of present and prospective members, loss of membership 
dues and public donations, restriction on the free expres¬ 
sion of opinion by appellant and its members (J. A. 12). 
Necessarily the independence of the bar will be affected. 

More than 50 members of appellant resigned on account 
of and as the first result of appellee’s threat to designate 
appellant under the Executive Order (J. A. (56, 29), and 
such resignations are still being received (J. A. 29). 
Numerous officers and members of appellant have stated 
that they will find it impossible to remain members if appel¬ 
lant is designated under the Executive Order, and this 
without awaiting the institution or result of judicial review 
of such a designation (J. A. 29). 

It is plain that wholesale resignations from appellant 
will occur as soon as it is designated undei’ the Executive 
Order and that appellant may well be destroyed as an 
organization if judicial redress is not available to it before 
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the designation is made (J. A. 29). This circumstance is 
demonstrated by prior experience. In September 1950, the 
House Committee on Un-American Activities, without hear¬ 
ing, issued a report charging that appellant was a “legal 
bulwark of the Communist Party” and recommending that 
appellant “be placed on the Department of Justice sub¬ 
versive list.” Although appellant vigorously denied the 
Committee’s aspersions, although Senator Langer defended 
appellant on the floor of the Senate,* although the Com¬ 
mittee’s action was ex parte, although its report was pre¬ 
posterous on its face, and although the then Attorney 
General and his two successors did not accept the Commit¬ 
tee’s recommendation, nevertheless, appellant lost about 
fifty percent of its membership because of fears created by 
the Committee’s report. Most of those who left did so 
not by formal resignation, but by stopping to pay dues and 
thus dropping out. This pattern is now being duplicated 
as a result of appellee’s threat to designate appellant 
(J. A. 64-67). 

Appellee offered no evidence to indicate that preliminary 
injunctive relief would in any way injure the government or 
the public interest. Nor did appellee attempt any showing 
that a delay in the designation proceedings pending judicial 
consideration would in any way interfere with the govern¬ 
ment’s exclusion of loyalty or security risks from its em- 
ployment.f Nor did the appellee offer any evidence to 
contradict appellant’s showing of irreparable injury. 

The trial court, however, denied the motion for pre¬ 
liminary injunction on the grounds: “The injury a pre¬ 
liminary injunction would do to the Government outweighs 

* Senator Langer asserted that appellant is a “legal bulwark of 
democracy,” and that, "In my opinion, the lawyers of the National 
Lawyers Guild arc as loyal as any Senator upon this floor.” Cong. 
Rec. September 20, 1950. 

f As we have already noted, the government loyalty program has 
been in effect for seven years, during which time appellant has never 
been a designated organization. 
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any injury plaintiff would allegedly incur. The public 
interest is paramount to any threatened loss or damage 
to plaintiff pending final determination of the case” (J. A. 
71). 


Executive Orders and Regulations Involved 

Pertinent provisions of Executive Orders 10450 and 9835 
and of appellee’s regulations appear in the Supplement to 
this brief. 


Statement of Points 

1. The District Court erred in denying appellant’s mo¬ 
tion for a preliminary injunction. 

2. The District Court abused its discretion in denying 
the motion for a preliminary injunction. 


Summary of Argument 

I. The District Court denied the preliminary injunction 
on the grounds that the injury such a restraint would do 
to the government outweighs any injury appellant would 
suffer, and that the public interest is paramount. This 
finding is without support in the record and is wholly 
arbitrary. 

No possible injur}’ to the government or to the public 
interest was shown and there is no basis for supposing any. 
The listing program has been in effect for nearly seven 
years and there is no reason to assume that the govern¬ 
ment has suffered harm because appellant was not listed 
during that period. Moreover, persons may be excluded 
from government employment if there is any reasonable 
doubt as to their status, without regard to the listing of 
organizations. Under the Executive Order, membership in 
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a listed organization is merely an element to be taken into 
consideration “which may or may not be helpful.” 

Against the mythical, unsupported claim of harm to the 
government, there appears the uncontradicted showing of 
severe injury to appellant and to the constitutional rights 
of appellant and its members, and the fact that appellee's 
actions constitute an interference with the independence of 
the bar. 

The injuries to appellant are so serious that they may 
destroy appellant and make it impossible for appellant to 
secure judicial redress after exhaustion of the administra¬ 
tive process. 

Finally, the decisions establish that where, as here, 
prejudgment has been demonstrated, there can be no equity 
in remitting a complainant to the prejudged administrative 
proceeding. 

II. The questions raised by appellant as to the unconsti¬ 
tutionality of the listing of organizations under the Execu¬ 
tive Order are substantial. 

The claimed power to investigate loyalty and security 
risks does not authorize blacklisting organizations. On the 
contrary, such a blacklist infringes the rights of free asso¬ 
ciation and expression protected by the First Amendment. 
The substantial nature of the First Amendment question 
appears from the fact that in Joint Anti-Fascist Refugee 
Committee v. McGrath, supra, two Justices in the majority 
held that the listings were unconstitutional. Two in the 
minority held that the listing was constitutional, but essen¬ 
tially their position (rejected by the majority) was that 
the plaintiffs in that case had no standing to sue. 

The listing also violates the Fifth Amendment because 
of the vagueness of the standards. The substantial nature 
of this question is demonstrated by the opinion of Mr. 
Justice Douglas in the Joint Anti-Fascist case. 


III. The administrative procedures established by the 
Attorney General violate due process of law. They permit 





a determination to be made without the taking of evidence. 
They do not require the Attorney General to establish his 
charges by affirmative proof, and thus cast on the organiza¬ 
tion the burden of self-exculpation. They permit the Attor¬ 
ney General to rely on summarized hearsay, on matter not 
of record, and on “information” from undisclosed witnesses 
not present for confrontation or cross-examination. 

Moreover, the hearing is conditioned on the appellant’s 
answering, to the satisfaction of appellee, interrogatories 
served by appellee. These interrogatories are outrageously 
improper in form and substance, and are intended to cause 
default by making answering impossible. Tf couched in the 
form of a subpoena they would be condemned by the Fourth 
Amendment. No hearing at all is offered in the constitu¬ 
tional sense if it is conditioned on submission to such im¬ 
proper inquisition, and if it is available only upon the 
discretion of the hearing officer. 

IV. The appellee’s procedures also violate the Adminis¬ 
trative Procedure Act. The provisions of this statute 
apply, since a hearing is required by the Constitution. The 
Act prohibits employment of interrogatories of the type 
served by appellee. It also prohibits reliance on non-record 
matter. The appellee’s charges are also inadequate notice 
under the Act. Finally, the appellee’s regulations violate 
the Act because they contemplate employment of hearing- 
officers not selected, assigned, and insulated against agency 
interference, as required by the Act. 

V. The public speeches made by appellee attacking the 
appellant clearly demonstrate that he has prejudged the 
case against appellant. Prejudgment also appears from 
the interrogatories. Obviously, therefore, appellee has not 
made available to appellant a fair and impartial hearing. 

VI. The administrative process need not be exhausted 
in this case, and judicial relief should now be made avail¬ 
able. Exhaustion of an administrative remedy is not 
required where the agency has, as here, prejudged the case, 
or when, as here, its procedures are manifestly inadequate. 
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This case also comes under the well recognized exception 
that exhaustion of the administrative remedy is not re¬ 
quired where there exist substantial constitutional ques¬ 
tions and remittance to the administrative procedure! will 
probably result in irreparable injury. Furthermore, the 
exhaustion requirement is at its weakest in the present 
situation, since it does not involve powers defined or granted 
bv statute, nor has there been established anv form of 
statutory review. Of the leading cases requiring exhaus¬ 
tion of administrative remedy, only one involved a challenge 
to basic power. This case relied heavily on the fact that 
Congress had established a system of judicial review, and 
it recognized the existence of the irreparable injury ex¬ 
ception already noted. 

i 

ARGUMENT 
POINT I 

The balance of equities favors appellant. 

Appellant claims that to permit the listing process to go 
fonvard might result in its destruction, so that judicial 
review’ thereafter might never be possible, or in any event 
result in great injury to it. Appellee claims that delay in 
the listing process might prejudice the government. Appel¬ 
lant’s claim is supported by the affidavits of its secretary 
and by the Supreme Court’s characterization of the conse¬ 
quences of listing. Appellee’s claim is supported by nothing 
more than rhetoric. 

We respectfully submit that the decision below consti¬ 
tuted an abdication of judicial responsibility and that the 
determination was arbitrary and an abuse of discretion 
calling for reversal by this Court. 

All that the Court below* did w^as to declare (J. A. 71) 
that appellant had failed to demonstrate that it w*as suffer- 
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ing sufficient irreparable harm (Finding 21) and that there 
was a paramount public interest (Finding 22). But no¬ 
where did the Court indicate how the government might 
be harmed. The omission is not surprising in view of the 
complete silence of the record on this score. 

In assessing the supposed harm to the government it is 
well to remember that the listing program has been in 
effect for nearly seven years and there is not the slightest 
reason to suppose that the government has suffered any 
harm because appellant was not listed during that period. 
Moreover, an employee can be dismissed if there is any 
reasonable doubt about his status. Membership in a listed 
organization is neither a condition of dismissal nor does 
it require dismissal. Any govermnent employee who has 
been a member of appellant can, if his activities and asso¬ 
ciations so justify, be dismissed wholly without regard to 
the listing of appellant.* And under the provisions of the 
Executive Order, membership in a listed organization is 
but an element “which may or may not be helpful” in deter¬ 
mining employee eligibility. Finally, since all federal em¬ 
ployees are required to list the organizations to which they 
belong, it can be assumed that the appellee knows or could 
easily learn whether present or past members of the appel¬ 
lant are presently employed by the government. Yet, the 
appellee has not asserted that any present or past member 
of the appellant is employed by the government. 

It is important in this connection to note, moreover, that 
—to judge by the Statement of Grounds and the Interroga¬ 
tories—appellant is not being charged with having done or 
even advocated anything illegal. How, therefore, can it be 
assumed that the government would be injured by per¬ 
mitting a possible member of appellant to continue in his 
employment, absent other reasons for dismissing him, until 
the legal issues can be determined? 

*Indeed, according to the Washington Daily News of December 
22. 1953. an employee has been suspended on charges which included 
former membership in appellant! 
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That there can be no really serious injury to the govern¬ 
ment may be deduced also from the fact that three of 
appellee’s predecessors (Attorneys General Clark, Mc¬ 
Grath and McGranerv) failed to take any steps to list 
appellant despite the demand by the Un-American Activities 
Committee of the House of Representatives in 1950 that 
this be done. 

Finally where, as here, the record of appellee’s behavior 
clearly shows that the issue has been prejudged, it would 
be a travesty of justice to say that the equities are with 
appellee. ; 

All the more is this so since, with appellee’s cooperation, 
the legal issues could be promptly disposed of. 

Against this mythical, wholly unsupported claim of harm 
to the government, we have the many items of harm to 
appellant supported by its complaint and the affidavit of 
its secretary. These are referred to in paragraphs 12, 21 
and 25 (J. A. 6, 8,12). 

1. Damage to reputation and prestige. 

2. Interference with public acceptance of publications, 
programs and recommendations. 

3. Loss of present and prospective members. 

4. Loss of membership dues and public donations, 

5. Restraint and hindrance of the free expression of 
opinion by appellant and its members. 

G. Deprivation of appellant and its members of the 
freedom of speech and press, freedom of assembly and asso¬ 
ciation and freedom of petition for redress of grievances. 

7. Imposition of onerous sanctions upon appellant and 
its members, such as those mentioned in paragraphs 12 and 
21 of the complaint, for example, by the Act of July 5, 

1952. ’ r 

Underlying all these is also an interference with the 
independence of the bar; with appellant’s right to partici- 
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pate as amicus curiae in litigation involving civil liberties 
and rights; with its members’ rights and obligations to 
represent defendants in such cases, and with the right to 
counsel. 

In dealing with appellant’s claim of threatened loss of 
membership, appellee argued in the Court below that, since 
between June 1,1950 and April 9, 1952, appellant’s member¬ 
ship declined almost one-half, loss of membership must be 
due to forces other than the threatened designation. The 
argument ignores the fact (see J. A. 65) that in September, 
1950, the House Committee on Un-American Activities 
issued its Report against appellant. It is true that Senator 
Danger came to its defense on the floor of the Senate, 
saying, “In my opinion, the lawyers of the National 
Lawyers Guild are as loyal as any Senator upon this floor”: 
but the listing by the House Committee received widespread 
notice in the press and on the air and Senator Langer’s 
speech was virtually ignored (see supra, p. 17). The 
effects are evident in the decline in membership mentioned. 
Appellee’s figures, taken in conjunction with the inter¬ 
vening event, prove what common sense would conclude 
without them, that the listing proposed would result in 
wholesale loss of membership to the appellant. 

We have said that the injuries threatened are multi¬ 
farious. They may 'well be also fatal. In the Joint Anti- 
Fascist Refugee Committee case, supra, Mr. Justice Burton 
said that the effect of a listing “is to cripple the function¬ 
ing” of the organization 341 U. S. at p. 139). Mr. Justice 
Black spoke of it as “practical equivalents of confiscation 
and death sentences” (p. 142); Mr. Justice Frankfurter 
wrote that it “drastically restricts the organizations, if it 
does not proscribe them” (p. 161); and Mr. Justice Douglas 
described an organization so listed as “maimed and crip¬ 
pled” (p. 175). This was said of the organizations in¬ 
volved in that case. How much more disastrous are bound 
to be the effects on an organization of lawyers! For noth¬ 
ing is plainer than that the listing of appellant will not 
only destroy its own activities in the field of civil liberties 
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and rights, but will frighten thousands of its members, 
past and present, and no doubt many others, into similar 
inactivity. How many lawyers, being or once having been 
members of a proscribed organization, will risk defending 
Communists or those called Communists? 

Regardless of all other issues we submit that the issue 
of prejudgment precludes any consideration of balance of 
equities until that issue has been disposed of. For if the 
administrative tribunal is incapable of rendering a fair 
decision because of such prejudgment, then there can be 
no possible basis for invoking the doctrine of balance of 
equities. In such a case it is sheer denial of due process 
to require a person to subject himself to any administrative 
process. These considerations have induced the Courts 
to intervene in other eases. 

In Farmer v. United Electrical Workers, No. 11727, de¬ 
cided December 4, 1953, this Court affirmed an injunction 
against the National Labor Relations Board even though 
the Board had offered plaintiffs a hearing before putting 
into effect the action complained of. The Court of Appeals 
pointed out that since the Board had already manifested 
a prejudgment of the issues, plaintiffs should not be re¬ 
quired to exhaust a futile remedy. The Court stated: 

“In these circumstances, it can hardly be said that 
the action assailed is not ripe for review, or that the 
Fnions should be required to exhaust a dubious oppor¬ 
tunity for hearing offered to them after the a* had 
fallen, or that there is an adequate remedy at law for 
the injuries resulting from the Board’s unlawful 
action.” 

In Wilson v. Spenser , C. A. 5464-53, Judge Pine enjoined 
revocation of a driver’s license even though the District 
authorities were offering tlie plaintiff an administrative 
hearing. Judge Pine stated (p. 3 of his findings of fact): 

“ * * * such hearing could be no other than a mere 
formality or pretense, inasmuch as the basis for revoca¬ 
tion * * # has already been predetermined or pre¬ 
judged without hearing or conviction. Such hearing 
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would therefore appear to be an effort at circumventing 
the necessity for a hearing by permitting it in name 
but not in substance.” 

Here this Court should intervene since appellee’s pre¬ 
judgment is manifest from his admitted public speeches. 
Particularly should these rules apply here because the 
result of the administrative process will gravely injure 
appellant and may even destroy it entirely so that subse¬ 
quent judicial review would be futile. 

Since, therefore, the decision of the Court below was 
predicated on the theory that the question of prejudgment 
was irrelevant because of its view as to the balance of 
equities, the order below was wrong and should be reversed. 


POINT II 

The substantive constitutional issues raised are sub¬ 
stantial. 

Appellant contends that the asserted power to list con¬ 
stitutes a violation of the First Amendment and that the 
lack of standards violates the Fifth. 

1. With Respect to the First Amendment 

Appellee bases his right to conduct administrative pro¬ 
ceedings for the purpose of listing appellant, not on any 
statute, but on executive orders issued by Presidents Tru¬ 
man and Eisenhower. These were promulgated to set up 
procedures for determining whether employees of the 
government were “loyalty” or “security” risks. But the 
claimed power to investigate loyalty and security risks 
does not authorize the establishment of a blacklist of 
organizations. For such a blacklist impinges on the con¬ 
stitutionally protected right of free association and expres¬ 
sion. It strikes at one of the characteristic and distinctive 
aspects of American life, the development of voluntary 
associations. For, under existing conditions, such a listing 
is tantamount to destruction of an organization. And, 


in most spheres of life today, the individual can make his 
influence upon government felt only through joining with 
others in an organization. 

Never before in our history has such an attempt been 
made. Nowhere in the Constitution is there a warrant 
for the exercise of such power by the executive. On the 
contrary, the First Amendment forbids it. 

It is clear that the First Amendment imposes restrictions 
on executive as w*ell as legislative functions. This was 
recognized in the Joint Anti-Fascist Refugee Committee 
case (341 U. S. at 136). The Court did not, however, at 
that time determine whether the First Amendment pro¬ 
hibited listings by the Attorney General. But Mr. Justice 
Black denied that the Constitution permitted executive 
officials to make any listings (pp. 143-146). And Mr. Jus¬ 
tice Douglas expressed the opinion that the whole loyalty 
system, of which the listings were but a part, was uncon¬ 
stitutional (pp. 180-183). 

Only the dissenters (the late Chief Justice and Justices 
Reed and Minton) held that the basic constitutional conten¬ 
tions were unfounded. But essentially their position on 
those issues rested on their belief that the plaintiffs had 
no standing to sue because the listing orders did not direct 
or forbid action by them (as to which the majority of the 
Court, of course, disagreed). 

Thus, of the Justices now on the Supreme Court, two 
have expressed views that any listing is improper; two 
that it is not. The issue clearly remains open for con¬ 
sideration by this Court. 

There can, of course, be no doubt that if the executive 
order—or an Act of Congress—had attempted to prohibit 
the functioning of any organization on the ground that 
it is “totalitarian, fascist, communist or subversive” it 
would promptly be declared void as an interference with 
the free expression guaranteed by the First Amendment. 

See: 

DeJonge v. Oregon, 299 IT. S. 353; 

Taylor v. Mississippi, 319 I T . S. 583; 


West Virginia State Board v. Barnette, 319 U. S. 

624; 

United States v. Ballard, 322 U. S. 78: 

Thomas v. Collins, 323 U. S. 516. 

There is nothing to the contrary in American Comm. 
Assn. v. Douds, 339 U. S. 382. There the Court upheld 
the non-Communist provision of the Taft-Hartley Act 
because, as Chief Justice Vinson said, the interference 
with freedom of expression and association was “slight*’, 
but it divided evenly on the constitutionality of that part 
of the Act which required an oath from labor union officers 
that they did not “believe” in the forcible overthrow of 
the government. 

On the other hand, the Supreme Court has recognized 
that serious consequences happen to an organization 
branded by the Attorney General. These consequences 
must be considered in the light of the present atmosphere 
of hostility to anything or anyone suspected of Communist 
connections. They are complicated, moreover, by the use 
to which listings by the Attorney General have been put 
throughout the country. Indeed, Congress has declared 
that persons who are members of any such organization 
may not occupy housing accommodations built with federal 
funds (Independent Offices Appropriations Act, July 5, 
1952). 

As we have already noted, several Justices of the Su¬ 
preme Court have recognized the devastating impact of 
such listings. Mr. Justice Black expressly condemned it 
as unconstitutional, saying (341 V. S. at 143): 

“More fundamentally, however, in my judgment the 
executive has no constitutional authority, with or with¬ 
out a hearing, officially to prepare and publish the lists 
challenged by petitioners. In the first place, the system 
adopted effectively punishes many organizations and 
their members merely because of their political beliefs 
and utterances, and to this extent smacks of a most 
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evil type of censorship. This cannot be reconciled 
with the First Amendment as I interpret it.” 

The only justification offered to support this serious 
infringement of freedom is that the executive has the right 
to dismiss from employment persons who are not loyal 
to our institutions and, in determining their loyalty, the 
executive has the right to pass judgment on organizations 
to which they have belonged. As put by Mr. Justice Reed 
in his dissent in the Joint Anti-Fascist Refugee Committee 
case, supra, the Attorney General was merely furnishing 
advice to the executive departments as a basis for their 
action in individual cases. But that is a gross miscon¬ 
ception of the effect and, indeed, the objective of the 
listing. 

For appellee has himself made it evident that one of 
the objectives of listing is that it “makes it possible for 
uninformed loyal citizens to disassociate themselves from 
such groups at the earliest possible moment” (see Exhibit 
C to Complaint, J. A. 20, 21). 

That constitutes executive censorship of the right of 
association. It is inconsistent with the First Amendment. 

The dissenting Justices in the Joint Anti-Fascist 
Refugee Committee case, in their attempted justification, 
failed, moreover, to take into consideration the circum¬ 
stance that membership in a listed organization did not, 
under the Executive Orders—and could not rationally— 
constitute disqualification for employment. It was but one 
of many factors to be considered by the employing agency. 
Surely the weight of such factors could not outbalance 
the harm done to the organization and to the community 
by weakening the principle of free association. 

Moreover, as Mr. Justice Black pointed out, a proscrip¬ 
tion such as is here in contemplation amounts to a bill 
of attainder, in violation of the Constitution, Article T, 
Section 9 (341 IT. S. at 144). 
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The impact of this proceeding upon freedom of expres¬ 
sion and association is made manifest by the “Statement 
of Grounds” and the interrogatories served by appellee 
on appellant. The first lists nine alleged grounds, most 
of which deal with positions supported by appellant, claim¬ 
ing that these “paralleled” those of the Communist Party 
or the Soviet Union, and were approved by Communist 
publications and that appellant cooperated with the pro¬ 
grams of other organizations which had been listed by 
defendant or his predecessors. 

And the interrogatories deal to a considerable extent 
with policies advocated by appellant, even going so far 
as to inquire for the reasons why it took positions on 
certain matters! (See e.g. No. 32a; J. A. 53.) 

It is to be noted that there is no suggestion anywhere 
that appellant at any time participated in any illegal action 
or even in the advocacy of any prohibited doctrine. It 
is charged only with guilt by association—association on 
a triple front: because it expressed some views alleged 
to be similar to those expressed by Communists; because 
some of its members may have been Communists or mem¬ 
bers of organizations listed by the Attorney General; 
because Communist publications may have reported its 
activities with approval. The power to list an organization 
for any such reasons is such a weapon in the hands of 
a government and so injurious to the democratic process 
that the courts should not hesitate to declare it outlawed 
by the First Amendment. 

2. With Respect to the Fifth Amendment. 

The executive orders purport to permit listing by the 
Attorney General of organizations he finds to be “totali¬ 
tarian, fascist, communist or subversive”. Nowhere, either 
in the orders or in the regulations issued thereunder, have 
any of these terms been defined. And lacking definition, 
they are too vague to form the basis of executive action. 


31 


The principle is well established, having found its most 
frequent expression in the field of criminal law, that a 
vague law offends due process (see Herndon v. Lowry, 
301 U. S. 242; Winters v. New York, 333 IT. S. 507; Kunz 
v. New York, 340 U. S. 290). But Burstyn, Inc. v. Wilson, 
343 IT. S. 495, makes it clear that the principle extends 
to executive action—for there it was held a violation of 
the Constitution to refuse a license to the distributor of 
a motion picture on the ground that it was “sacrilegious”. 
That, said the Court, was too vague a term on which to 
rest such drastic action. 

That the terms here involved are equally vague and 
lacking in any judicial or legislative definition can hardly 
be doubted. 

Hr. Justice Douglas, in the Joint Anti-Fascist Refugee 
Committee case, supra, thus dealt with this aspect of the 
executive orders at p. 176: 

“The charge that these organizations are ‘subversive’ 
could be clearly defined. But how can anyone in the 
context of the Executive Order say what it means? 
It apparently does not necessarily mean ‘totalitarian’, 
‘fascist’ or ‘communist’ because they are separately 
listed. Does it mean an organization with socialist 
ideas? There are some who lump Socialists and Com¬ 
munists together. * * * 

No one can tell from the Executive Order what 
meaning is intended. No one can tell from the records 
of the cases which one the Attorney General applied. 
The charge is flexible; it will mean one thing to one 
officer, another to someone else. It will be given mean¬ 
ing according to the predilections of the prosecutor: 
‘subversive’ to some will be synonymous with ‘radical’; 
‘subversive’ to others will be synonymous with ‘com¬ 
munist’. It can be expanded to include those who 
depart from the orthodox party line—to those whose 
words and actions (though completely loyal) do not 
conform to the orthodox view on foreign or domestic 
policy. These flexible standards, which vary with the 
mood or political philosophy of the prosecutor,; are 
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weapons which can be made as sharp or as blunt as 
the occasion requires. Since they are subject to grave 
abuse, they have no place in our system of law. When 
we employ them, we plant within our body politic the 
virus of the totalitarian ideology which we oppose.” 

Cf. Frankfurter, J., in Adler v. Board of Education, 
342 IT. S. 485 at 50G. 

The dangers inherent in the vague standards to which 
Mr. Justice Douglas referred are fully reflected in this case. 


POINT III 

The administrative procedures violate due process. 

The regulations (Sec. 41.8) permit a determination to 
be made without the taking of any evidence at all in the 
discretion of the hearing officer (subd. a). They do not 
require the Attorney General to establish his charges by 
affirmative proof (subd. b), thus casting on the organi¬ 
zation the burden of exculpating itself. They contemplate 
use by the Attorney General of testimony not subject to 
verification by cross-examination, for they permit the intro¬ 
duction of affidavits (subd. f) and use by the Attorney 
General of “information or documentary material in sum¬ 
mary form” without disclosure of its sources (subd. i) 

and thev restrict the cross-examination of witnesses in 
•> 

the same way (subd. j). 

Such a hearing does not conform to the requirements 
of due process established by the Supreme Court. 

See: 

Morgan v. United States, 304 U. S. 1; 

Shields v. Utah Idaho Cent. B. Co.. 305 XT. S. 177, 
182. 

And the Supreme Court has condemned administrative 
determinations which rest on undisclosed material. 
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Ohio Bell Tel. Co. v. Public Utilities Comm., 301 
XL S. 292, 300; 

The Chicago Junction Case, 264 IT. S. 258. 

See also: 

Saltzman v. Stromberg Carlson Tel. Mfg. Co., 46 
F. (2d) 612, 614; 

Chambers v. Robertson, 183 F. (2d) 144; 

United States v. Gray, 207 F. (2d) 237; 

Alexiou v. McGrath, 101 F. Supp. 421. 

i 

And Mr. Justice Douglas has condemned the practice 
(permitted here under the applicable regulations) of using 
information obtained from undisclosed and anonymous 
informers (39 Am. Bar Ass. J. 873): 

“ * * * We have practices and procedures that im¬ 
pinge heavily on the liberties of the citizens. We 
deprive men of jobs and destroy their reputations with 
practices as callous as those involved in the trial of 
Sir Walter Raleigh; and we traffic in hysteria almost 
as acute as the atmosphere surrounding the witch 
trials. Who is there who does not cherish his repu¬ 
tation, his professional stature, his honor as much as 
life itself? What greater inroad on liberty can there 
be than an official condemnation of a man without due 
process? * * * 

As a result the cloak of anonvmitv is thrown over 

* • 

a growing underground of informers. As that secrecy 
mounts, the reliability of the information obtained 
must necessarily decline. One who is not put to the 
test of an oath, one who need not face his victim with 
the charge, one who need not suffer the torment of 
cross-examination can become quick and reckless with 
his whispered accusations. The consequences are not 
only disastrous to the individual, they reflect upon the 
tribunals which administer the system, just as Ra¬ 
leigh’s trial reflected on the prosecutor and the judges.” 

Moreover, the regulations provide for the issuance of 
interrogatories (Sec. 41.2), complete and detailed answer 
of which appears to be a condition of granting any hearing 
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at all (Secs. 41.3 and 41.4). Failure to answer any inter¬ 
rogatory or any part thereof will be deemed “an admission 
of the truth of the facts to which such interrogatory or 
part thereof refers” (Sec. 41.3). We know of no other 
administrative agency of government which has adopted 
such procedure. 

Appellee has not been content to require appellant to 
answer interrogatories relating to specific matters which 
might be answered by simple declaration. He has served 
on appellant 66 interrogatories, only a small number of 
which fall into such a category (J. A. 44-64). The rest 
require appellant to collect a mass of material and infor¬ 
mation, much of which it does not possess. It is required 
to give full details of all its activities, all its finances, all 
its officials—and all this goes back to 1937. The mere task 
of compilation will be ruinously expensive. Appellant is 
called upon to list its present members and advise the 
Attorney General about their political affiliations—a sub¬ 
ject concerning which it has no knowledge whatever. And 
he has ended these fantastic interrogatories with a warning 
that a false answer is a criminal offense under 18 T T . S. C. 
1001 (J. A. 63, 64). 

We have already summarized these interrogatories 
(supra, pp. 12-15). To appreciate their outrageous char¬ 
acter, they must be read in full. They are improper both in 
form and substance: unreasonably broad, in many cases 
ambiguous, sweeping and burdensome. 

Such demands are an abuse of power. If couched in the 
form of a subpoena they would be condemned as in viola¬ 
tion of the Fourth Amendment. 

Hale v. Henkel, 201 IT. S. 43, 76: 

Federal Trade Commission v. American Tobacco Co., 
264 U. S. 298, 305; 

Oklahoma Press Pub. Co. v. Wallinrj, 327 I T . S. 186, 
208. 

Moreover, in the ordinary case, the person subpoenaed 
could have access to an independent tribunal to pass on 
its validity. Not only is none such available here, but 
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the right to a hearing may be lost if the answers to the 
interrogatories do not satisfy the whim of the Attorney 
General. 

Finally, a hearing which depends on the discretion of the 
administrative officer and may be refused for failure to 
comply with conditions improperly imposed is no hearing. 
No one should be compelled to make the choice thus imposed 
on him in advance of an adjudication of the propriety of 
the conditions. 

Surely a “hearing” of the kind contemplated by these 
regulations does not conform to due process. 

POINT IV 

The procedures established by appellee violate the 
Administrative Procedures Act. 

1. There can be little doubt that the regulations adopted 
by appellee fail in many vital respects to conform to the 
requirements of this salutary law (5 U. S. C. 1001 ff.). 
Indeed, in the court below appellee sought to sustain his 
regulations only on the ground that proceedings looking 
toward the listing of organizations do not come within 
that law\ 

Appellee rested that contention on the exception con¬ 
tained in Section 1004 relating to the selection or tenure 
of government employees. He claims the exception to be 
applicable because the listing process is in aid of the 
government’s security program and that has to do with 
the selection and tenure of government employees. But 
the language of the statute is quite plain. It does not 
exclude from its operations all matters arising out of or 
relating to government employees. It excludes only hear¬ 
ings in which are “involved” the selection or tenure of 
such employees. No such issue is “involved” in this pro¬ 
ceeding. The fate of no present or prospective employee 
is determined by it. The present proceeding involves only 
the status of a particular organization. That proceeding 
should be subject to the law. 
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Tlie law, moreover, is applicable here since appellant 
is entitled to a hearing (JAFRC case, supra). That the 
Constitution, rather than an express statute, requires such 
hearing is immaterial (Wong Yang Sung v. McGrath, 
339 IT. S. 33). 

Accordingly, the regulations must be tested by the stat¬ 
ute. 

2. There can be little doubt that the regulations do not 
conform to the statute. Section 1004 imposes limitations 
on the conduct of the hearing wholly inconsistent with the 
parts of the regulations which permit appellee to dispense 
with a hearing if the hearing officer believes that the case 
can be decided without taking any evidence [Sec. 41.8(a)]. 

The Statement of Grounds, moreover, does not comply 
with the specific requirement [Sec. 1004(a)(b)] that each 
person charged be informed of ‘‘the matters of fact and 
law asserted.” 

The law limits the right of the agency to issue inter¬ 
rogatories to cases where there is express authorization 
by law [Sec. 1005(b)]. Here no such authorization exists. 

The law [Sec. 1006(c)] requires that the proponent of 
any order shall have the burden of proof—here the pro¬ 
cedures cast no such burden on appellee. The law [Sec. 
1006(d)] requires that the decision rest only on matters 
in the record. Here the procedures permit the decision 
to rest on so-called “confidential” material known only 
to appellee (see p. 16, supra). 

The law provides for a separation of functions and the 
appointment of specially qualified and selected hearing- 
officers [Secs. 1004(c), 1006, 1010]. See Pinkett v. United 
States, 105 F. Supp. 67. Appellee’s regulations fail to 
conform and there has been no suggestion that appellee 
intends to comply with the law in this respect. 

Clearly the procedures here adopted are at variance with 
the law and therefore afford appellant no adequate admin¬ 
istrative remedy. 
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POINT V 

Appellee has prejudged the issue. 

In public speeches, extracts from which are annexed to 
the complaint (J. A. 14, 15, 20-23), appellee has announced 
his “determination” that appellant was a “subversive” 
organization and subject to being listed. 

This prejudgment clearly appears from appellee’s speech 
to the American Bar Association Convention in August 
1953, from which we have already quoted (supra, p. 6). 
Such conduct disqualifies him from taking any action. The 
courts have consistently condemned any kind of hearings, 
administrative or judicial, where the tribunal was preju¬ 
diced. 

The problem was recently considered by the Court of 
Appeals for the Second Circuit in United States ex rel. 
Accardi v. Shaugnessy, 206 F. (2d) 897, cert, granted 346 
U. S. 884). There a deportation order was challenged 
because it was claimed that the Attorney General (not 
the defendant in the case at bar) had prejudged the issue. 
The majority upheld the order on the ground that no 
adequate showing of prejudgment had occurred. Judge 
Frank dissented on the ground that relator should have 
been given an opportunity to prove his contentions. It 
was not doubted bv anv of the Judges that administrative 
prejudgment would have vitiated the order. 

See also: 

Wong Yang Sung v. McGrath, supra: 

Moore v. Dempsey, 261 IT. S. 86: 

Tumey v. Ohio, 273 V. S. 510: 

Schwab v. Coleman , 145 F. (2d) 672. 

In the Court below appellee quoted from Yakus v. United 
States, 321 U. S. 414, 434, to indicate that the courts will 
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presume that an official will do his duty. Of course the 
courts will so presume. But in this area, as in every other, 
a presumption will yield to the facts. Here the undisputed 
facts point to but one conclusion, that there has been pre¬ 
judgment. 

The very language in which many of the interrogatories 
are couched reveals this prejudgment. They appear de¬ 
signed to force a default (see supra, p. 12). 

The word fantastic is the only one that can adequately 
describe their scope and their character. 

These interrogatories point up the approach and attitude 
to the proceedings of the one resorting to them. Whatever 
may be said about the question of the propriety of pro¬ 
ceeding through interrogatories, there can be no question 
about the intention of one who resorts to such interroga¬ 
tories. They bespeak a bias which renders any hearing 
by defendant an empty form. 


POINT VI 

Under the circumstances of this case plaintiff need 
not exhaust the administrative process. 

We submit that, where questions of constitutional power 
are raised and the administrative procedures are inade¬ 
quate or there lias been prejudgment, an aggrieved party 
may invoke judicial relief without waiting for the conclu¬ 
sion of the administrative process. 

Such has been the decision of this Court and other courts 
where prejudgment was involved. 

In Waite v. Macy, 24(i U. S. (iOG, and in Columbia Broad¬ 
casting System v. United States, 31G U. S. 407, the Court 
intervened before actual administrative decision because 
the results of the administrative hearings were predeter- 
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mined by policies already adopted by the agencies in 
question. 

And we have already seen that such was the view taken 
by this Court in Farmer v. United Electrical Workers, and 
by the District Court for this jurisdiction in Wilson v. 
Spenser (supra, p. 25). 

A like result has been reached where the administrative 
procedures have been found inadequate. In Robertson 
v. Chambers, supra, this Court reversed an order dismiss¬ 
ing a mandamus proceeding that, on procedural grounds, 
attacked a determination by an Army Retiring Board 
pending a rehearing there. The Court held that the pro¬ 
ceeding was not premature since the agency was pursuing 
unauthorized procedures. Such is appellant’s complaint 
here. 

In Parker v. Lester, 112 F. Supp. 433, Judge Murphy 
granted an injunction after a trial because improper pro¬ 
cedures were being used. It is true that a preliminary 
injunction was denied in that case (98 Fed. Supp. 300), 
but not on the ground that the application was premature. 
That decision rested on a balancing of evils. But, as we 
have shown, any such balancing here should tilt the scales 
otherwise. 

The general rule underlying these cases has been stated 
by the Supreme Court. In Aircraft & Diesel Equipment 
Corp. v. Hirsch, 331 IT. S. 752, Mr. Justice Rutledge said 
at page 773: 

“It is true that the presence of constitutional ques¬ 
tions, coupled with a sufficient showing of inadequacy 
of prescribed administrative relief and of threatened 
or impending irreparable injury flowing from delay 
incident to following the prescribed procedure,: has 
been held sufficient to dispense with exhausting the 
administrative process before instituting judicial inter¬ 
vention.” 

After pointing out that a remedy specially provided 
by Congress should be preferred, he added (p. 774): 
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“To this of course should be added the further 
qualification that following the prescribed remedy, 
upon showing made, will not certainly or probabiy 
result in the loss or destruction of substantive 
rights.” * 

Again, in Eccles v. People’s Bank, 333 U. S. 426, Mr. 
Justice Frankfurter stated at page 434: 

“A determination of administrative authority may 
of course be made at the behest of one so immediately 
and truly injured by a regulation claimed to be in¬ 
valid, that his need is sufficiently compelling to justify 
judicial intervention even before completion of the 
administrative process.” 

There is in the present situation, moreover, a further 
reason why the doctrine of exhaustion of remedies is inap¬ 
plicable. For here defendant is not acting under any 
legislative command whatever. The powers he purports 
to exercise are defined in no statute, but are the result 
of executive command alone. And the procedures which 
are challenged are of defendant’s own devising. There 
is here no specific statutory scheme for judicial review, 
as in Labor Board cases, so that it cannot be urged that 
a consideration of the merits at this stage by-passes con¬ 
gressional intent. 

The nature of the “Grounds” (J. A. 23-25) relied on by 
defendant emphasizes the necessity for a prompt judicial 
determination of the substantial constitutional and other 
legal contentions raised by plaintiff. For defendant pro¬ 
poses to list plaintiff because of the alleged similarity of 
some of its views with those of the Communist Party, 
because it has allegedly cooperated with other unspecified 
“listed” organizations and has allegedly been praised in 
the Communist press. And in a public speech defendant 

* These passages were referred to with approval by this Court in 
Chambers v. Robertson , supra, at 146, and by Judge Bazelon, con¬ 
curring, in Communist Party v. McGrath . 96 F. Supp. 47. 53. 
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stressed plaintiff’s filing of briefs amicus curiae in certain 
cases and its opposition to certain legislation and to some 
congressional investigations (Complaint, Exhibit C, J. A. 
20-23). 

Plaintiff and its members are thus put on notice of the 
danger involved in continued expression of similar views. 
Their freedom of expression and association during the 
continuance of the administrative proceeding is threatened. 
Surely the courts should remove that threat by a prompt 
adjudication of the legal issues. 

Thus it appears that the traditional basis for equitable 
intervention—a realistic threat of irreparable injury— 
exists in this case. 

In the Court below defendant cited many cases, most 
of which are wholly inapplicable here. In most of these 
cases Congress had set up an administrative agency and 
provided for a method of judicial review and the power 
of Congress to do so was not challenged, as here the power 
of the President to give defendant the right to list is 
challenged. Most of the cases involved only the question 
whether the particular party came within the scope of 
the statute. 

Actually the onlv case cited bv defendant in which the 
basic power of the agency was challenged was the Aircraft 
case, supra. But while the Supreme Court there upheld 
the dismissal of a declaratory judgment action partly be¬ 
cause a decision of the constitutional issue could be avoided 
if there was a favorable administrative determination, it 
recognized that this was not an inflexible rule in the quo¬ 
tation we have already given. But primarily the decision 
rested on the consideration that the harm to the plaintiff in 
that case by being forced to go through the administrative 
process was not serious. And the Court stressed, what 
is here wholly absent, the fact that Congress had expressly 
made administrative determination a prerequisite to judi¬ 
cial action. For it said: 
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“Where the intent of Congress is clear to require 
administrative determination, either to the exclusion 
of judicial action or in advance of it, a strong showing 
is required, both of inadequacy of the prescribed pro¬ 
cedure and of impending harm, to permit short- 
circuiting of the administrative process. Congress’ 
commands for judicial restraint in this respect are 
not lightly to be disregarded” (pp. 773, 774). 

But here there is no command by Congress. There is 
an attack on basic power and the adequacy of the pro¬ 
cedures adopted by defendant—not prescribed by Con¬ 
gress—and the impending harm is great. Pertinent here 
are the words of Mr. Justice Frankfurter when discussing 
this general subject in Joint Anti-Fascist Refugee Com¬ 
mittee v. McGrath , 341 U. S. 123, at 157: 

“The objection to judicial restraint of an unau¬ 
thorized exercise of powers is not weighty.” 

He pointed to the consideration by the Court of tlie 
merits of the claim of lack of power in Pennsylvania R. 
Co. v. Labor Board , 261 U. S. 72, as indicating that had 
the challenged action been beyond the power of the Board 
relief might have been granted. Cf. Ex parte Williams, 
277 U. S. 267, at 271. 

We submit, therefore, that under all the circumstances 
of this case judicial intervention is now appropriate and, 
indeed, necessary. 


CONCLUSION 

We believe we have established that the complaint raises 
substantial questions concerning the power of the Attorney 
General to carry on the administrative proceeding, both 
because this impairs First Amendment rights and because 
the absence of proper standards violates the due process 
clause of the Fifth Amendment. We have shown also 
that the administrative procedures are defective, in part 
because the regulations deny due process, in part because 
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they violate the Administrative Procedures Act, but above 
all because defendant has prejudged the particular case. 

It is manifest, moreover, that any listing of appellant, 
a bar association, as coming within any of the provisions 
of the Executive Order would have a disastrous effect upon 
its ability to continue its existence, an effect indeed so 
disastrous that it might, once so listed, not have enough 
vitality to carry on its fight for vindication in the courts 
and then obtain an adjudication of the basic issues tendered 
in the present litigation. Against these harms which might 
come to appellant the alleged harm to the public interest 
from a short delay in the listing process completely lacks 
substance. 

To permit an orderly disposition of the important legal 
issues involved, the order appealed from should be reversed 
and the proceeding stayed. 

Respectfully submitted, 

Osmond K. Fraenkel, 

120 Broadway, 

New York City, 

Earl B. Dickerson, 

3501 South Parkway, 

Chicago, Ill., 

Joseph Forer, 

711 Fourteenth St. N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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SUPPLEMENT 


Executive Orders and Regulations Involved 

1. Pertinent provisions of Executive Order 10450 of April 
29, 1953 (18 F.R. 2489) are as follows: 

Security Requirements for Government Employment 


Whereas the interests of the national security require 
that all persons privileged to be employed in the depart¬ 
ments and agencies of the Government, shall be reliable, 
trustworthy, of good conduct and character, and of com¬ 
plete and unswerving loyalty to the United States; and 

Whereas the American tradition that all persons should 
receive fair, impartial, and equitable treatment at the 
hands of the Government requires that all persons seeking 
the privilege of employment or privileged to be employed 
in the departments and agencies of the Government be ad¬ 
judged by mutually consistent and no less than minimum 
standards and procedures among the departments and 
agencies governing the employment and retention in em¬ 
ployment of persons in the Federal service: 


Now, Therefore, by virtue of the authority vested in 
me bv the Constitution and statutes of the United States, 
including section 1753 of the Revised Statutes of the United 
States (5 U. S. C. 631); 4 the Civil Service Act of 1883 (22 
Stat. 403; 5 U. S. C. 632, et seq.) 5 section 9A of the act of 
August 2, 1939, 53 Stat. 1148 (5 U. S. C. 118j); c and the 
act of August 26, 1950, 64 Stat. 476 (5 U. S. C. 22-1, et 
seq.) 7 and as President of the United States, and deeming 


« 5 U. S. C. A. § 631. 

•" 5 U. S. C. A. § 632 ct seq. 

5 U. S. C. A. § 118j. 

• 5 U. S. C. A. § 22-1 et seq. 



such action necessary in the best interests of the national 
security, it is hereby ordered as follows: 

Sec. 2. The head of each department and agency of the 
Government shall be responsible for establishing and main¬ 
taining within his department or agency an effective pro¬ 
gram to insure that the employment and retention in em¬ 
ployment of any civilian officer or employee within the 
department or agency is clearly consistent with the inter¬ 
ests of the national security. 

Sec. 5. Whenever there is developed or received by any 
department or agency information indicating that the re¬ 
tention in employment of any officer or employee of the 
Government may not be clearly consistent with the interests 
of the national security, such information shall be for¬ 
warded to the head of the employing department or agency 
or his representative, who, after such investigation as may 
be appropriate, shall review, or cause to be reviewed, and, 
where necessary, re-adjudicate, or cause to be re-adjudi- 
eated, in accordance with the said act of August 26, 1950, 
the case of such officer or employee. 

Sec. G. Should there develop at any stage of investiga¬ 
tion information indicating that the employment of any 
officer or employee of the Government may not be clearly 
consistent with the interests of the national security, the 
head of the department or agency concerned or his repre¬ 
sentative shall immediately suspend the employment of 
the person involved if he deems such suspension necessary 
in the interests of the national security and, following such 
investigation and review as he deems necessary, the head 
of the department or agency concerned shall terminate the 
employment of such suspended officer or employee when¬ 
ever he shall determine such termination necessary or ad¬ 
visable in the interests of the national security, in accord¬ 
ance with the said act of August 2G, 1950. 

Sec. 8. (a) The investigations conducted pursuant to 
this order shall be designed to develop information as to 
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whether the employment or retention in employment in the 
Federal service of the person being investigated is clearly 
consistent with the interests of the national security. Such 
information shall relate, but shall not be limited, to the 
> following: 

(1) Depending on the relation of the Government em¬ 
ployment to the national security: 

(1) Any behavior, activities, or associations which tend 
to show that the individual is not reliable or trustworthy. 

(ii) Any deliberate misrepresentations, falsifications, or 
omissions of material facts. 

(iii) Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of intoxicants 
to excess, drug addiction, or sexual perversion. 

(iv) An adjudication of insanity, or treatment for seri¬ 
ous mental or neurological disorder without satisfactory 
evidence of cure. 

(v) Any facts which furnish reason to believe that the 
individual may be subjected to coercion, influence, or pres¬ 
sure which may cause him to act contrary to the best in¬ 
terests of the national security. 

(2) Commission of any act of sabotage, espionage, trea¬ 
son, or sedition, or attempts thereat or preparation there¬ 
for, or conspiring with, or aiding or abetting, another to 
commit or attempt to commit any act of sabotage, espion¬ 
age, treason, or sedition. 

(3) Establishing or continuing a sympathetic associa¬ 
tion with a saboteur, spy, traitor, seditionist, anarchist, or 
revolutionist, or with an espionage or other secret agent 
or representative of a foreign nation, or any representative 
of a foreign nation whose interests may be inimical to the 
interests of the United States, or with any person who ad¬ 
vocates the use of force or violence to overthrow the gov- 


eminent of the United States or the alteration of the form 
of government of the United States by unconstitutional 
means. 

(4) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the alteration 
of the form of government of the United States by un¬ 
constitutional means. 

(5) Membership in, or affiliation or sympathetic associ¬ 
ation with, any foreign or domestic organization, associa¬ 
tion, movement, group, or combination of persons which is 
totalitarian, Fascist, Communist, or subversive, or which 
has adopted, or shows, a policy of advocating or approving 
the commission of acts of force or violence to deny other 
persons their rights under the Constitution of the United 
States, or which seeks to alter the form of government of 
the United States by unconstitutional means. 

((i) Intentional, unauthorized disclosure to any person 
of security information, or of other information disclosure 
of which is prohibited by law, or willful violation or disre¬ 
gard of security regulations. 

(7) Performing or attempting to perform his duties, or 
otherwise acting, so as to serve the interests of another 
government in preference to the interests of the United 
States. 


Sec. 12. Executive Order No. 9835 of March 21, 1947, as 
amended, is hereby revoked. For the purposes described 
in section 11 hereof the Loyalty Review Board and the re¬ 
gional lovaltv boards of the Civil Service Commission shall 
continue to exist and function for a period of one hundred 

and twentv davs from the effective date of this order, and 
• • 

the Department of Justice shall continue to furnish the 
information described in paragraph 3 of Part ITT of the 
said Executive Order Xo. 9835, but directly to the head of 
each department and agency. (Section 11 not pertinent.) 
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Sec. 13. The Attorney General is requested to render 
to the heads of departments and agencies such advice as 
may be requisite to enable them to establish and maintain 
an appropriate employee-security program. 

Sec. 15. This order shall become effective thirty days 
after the date hereof. 

Dwight D. Eisenhower 

The White House 

April 27, 1953 

**#**# 

2. Paragraph 3 of Part III of Executive Order 9835 (12 
F.R. 1935) is as follows: 

“3. The Loyalty Review Board shall currently be 
furnished by the Department of Justice the name of 
each foreign or domestic organization, association, 
movement, group or combination of persons which the 
Attorney General, after appropriate investigation and 
determination, designate as totalitarian, fascist, com¬ 
munist or subversive, or as having adopted a policy 
of advocating or approving the commission of acts 
of force or violence to deny others their rights under 
the Constitution of the United States, or as seeking to 
alter the form of government of the United States by 
unconstitutional means.” 

##**## 

3. Department of Justice Regulation of April 29, 1953 (18 
F.R. 2619) follows: 

Title 28— Judicial Administration 

Chapter T—Department of Justice 

Part 41— Designation of Organizations in 
Connection With the Federal 
Employee Security Program 

By virtue of the authority vested in the Attorney Gen¬ 
eral by section 22 of title 5 of the United States Code, and 


by Executive Order No. 9835 of March 21, 1947, and Exec¬ 
utive Order No. 10450 of April 27, 1953, I hereby prescribe 
the following rules of procedure with respect to notice, 
hearing, and designation of organizations in connection 
with the Federal employee security program: 

Sec. 

41.1 Notice to and bv organizations 

41.2 Statement and interrogatories bv Attornev General 

41.3 Reply by organization 

41.4 Request for hearing 

41.5 Notice of hearing 

41.G Default 

41.7 Hearing board or officer 

41.5 Hearing 

41.9 Recording of testimony 

41.10 Determination 

41.11 Previous designations not affected 

Section 41.1 Notice to and by organizations 

(a) Within ten days after the effective date of Execu¬ 
tive Order No. 10450 of April 27, 1953, each organization 
which has been designated by the Attorney General pur¬ 
suant to Paragraph 3 of Part III of Executive Order No. 
9835 of March 21, 1947, may file witli the Attorney General, 
Department of Justice, Washington, D. C., a written no¬ 
tice that it contests such designation. Failure to file a no¬ 
tice of contest within such period shall be deemed an ac¬ 
quiescence in such designation. 

(b) Whenever the Attorney General after appropriate' 
investigation proposes to designate' an organization pur¬ 
suant to Executive Order No. 9835 or Executive Order Ne>. 
10450, oi* both, notice of such proposed designation shall be 
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sent by registered mail to such organization at its last 
known address. If the registered notice is delivered, the 
organization, within ten days following its receipt or ten 
days following the effective date of Executive Order No. 
10450, whichever shall be later, may file with the Attorney 
General, Department of Justice, Washington, D. C., a 
written notice that it desires to contest such designation. 
If the notice of proposed designation is not delivered and 
is returned by the Post Office Department, the Attorney 
General shall cause such notice to be published in the Fed¬ 
eral Register, supplemented by such additional notice as 
the Attorney General may deem appropriate. Within 
thirty days following such publication in the Federal Reg¬ 
ister, such organization may file with the Attorney General, 
Department of Justice, Washington, D. C., a written notice 
that it desires to contest such designation. Failure to file 
a notice of contest within such period shall be deemed an 
acquiescence in such proposed action, and the Attorney 
General may thereupon after appropriate determination 
designate such organization and publish such designation 
in the Federal Register. 

(c) The notice of contest provided in this Part shall be 
signed by the executive officers (or persons performing the 
ordinary and usual duties of executive officers) of the or¬ 
ganization which desires to contest such designation or 
proposed designation. 

Section 41.2 Statement and interrogatories ry At¬ 
torney General 

Within sixty days following receipt of a notice of con¬ 
test, the Attorney General shall cause to be forwarded to 
the organization by registered mail a statement of the 
grounds upon which the designation was or is proposed to 
be made and written interrogatories with respect thereto. 
In the case of organizations designated pursuant to Para¬ 
graph 3, Part III of Executive Order No. 9835, such state¬ 
ment may include information obtained since the desig¬ 
nation. 
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Section 41.3 Reply by Organization 

The organization, within sixty days following receipt of 
such statement and interrogatories, may file a verified 
reply which shall be signed by the executive officers (or 
Iversons performing the ordinary and usual duties of ex¬ 
ecutive officers) of such organization. The reply shall an¬ 
swer each interrogatory completely and with particularity 
and shall be limited to statements of fact. The organiza¬ 
tion may also submit supporting affidavits with its reply. 
Failure to answer any interrogatory or any part thereof 
shall be deemed an admission of the truth of the facts to 
which such interrogatory or part thereof refers. The sub¬ 
mission of an evasive reply to any interrogatory or any 
part thereof shall likewise be deemed an admission of the 
facts to wilich such interrogatory or part thereof refers. 
Failure of the organization to file a reply within the sixty 
days provided therefor shall constitute an acquiescence in 
designation. 

Section 41.4 Request for hearing 

Any organization filing a reply as provided in this Part 
may accompany its reply with a written request for a hear¬ 
ing. In the absence of such request, the Attorney General 
shall determine the matter on the basis of the information 
available to him and the reply of such organization. 

Section 41.5 Notice of hearing 

Upon receipt of a request as provided in Section 41.4, 
the Attorney General will set a date and fix a place for 
hearing and notify the organization thereof by registered 
mail. 

Section 41.6 Default 

When an organization declines or fails to appear at any 
scheduled hearing, the Attorney General shall without fur- 
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ther proceedings determine the matter on the basis of the 
information available to him and the reply of the or¬ 
ganization. 

Section 41.7 Hearing Board or Officer 

For the purpose of conducting any hearing as provided 
in this Part the Attorney General shall assign such officer 
or board as he shall deem necessary. 

Section 41.8 Hearing 

(a) If upon the basis of the statement, interrogatories, 
reply and affidavits (if any) submitted as provided in this 
Part it appears to the board or hearing officer that a de¬ 
termination may appropriately be made without the taking 
of evidence, the proceeding may be conducted without the 
taking of such evidence. 

(b) The Attorney General, at his election, may rely 
upon the statement of grounds upon which the designation 
was or is proposed to be made, or may introduce evidence 
in support thereof or supplemental thereto, or in rebuttal 
of any evidence received on behalf of the organization. 

(c) Hearings before a board or officer shall be informal 
and shall be conducted in an orderly and impartial manner. 

(d) An organization shall be entitled to appear by coun¬ 
sel or other representative of its own choice. 

(e) Testimony shall be given under oath or affirmation. 

(f) The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be main¬ 
tained as to relevancy, competency and materiality. Both 
the Attorney General and the organization may introduce 
such evidence as the board or officer may deem proper in 
the particular case. In the discretion of the board or offi¬ 
cer, the affidavit of anv witness mav be received in lieu of 
his oral testimony. 
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(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be ir¬ 
relevant, immaterial, cumulative, or repetitious, the board 
or officer mav refuse to receive such testimonv. 

(h) All objections to the admission or exclusion of evi¬ 
dence or other rulings of the board or officer shall be lim¬ 
ited to a concise statement of the reasons therefor and shall 
be made part of the record. Argument upon such objec¬ 
tions may be limited in the discretion of the board or 
officer. 

(i) The board or officer shall be authorized to receive as 
evidence on behalf of the Attornev General information or 
documentary material, in summary form or otherwise, 
without requiring disclosure of classified security informa¬ 
tion or the identity of confidential informants. 

(j) Witnesses testifying before the officer or board shall 
be subject to cross-examination, provided that no witness 
on behalf of the Government shall be required to disclose 
classified security information or the identity of confiden¬ 
tial informants. 

(k) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the 
bearing, such person may be excluded from further par¬ 
ticipation in the hearing. 

Section 41.9 Recording of testimony 

The testimony and proceedings at the hearing shall be 
recorded and transcribed by a person or persons designated 
by the Attorney General and made part of the record. The 
organization, by its counsel or authorized representative, 
shall be entitled to inspect the transcript, and, upon re¬ 
quest and at its cost, shall be furnished a copy thereof. 



Section 41.1.0 Determination 

Within a reasonable time following completion of any 
proceeding hereunder, the Attorney General shall make a 
determination on the record which shall include the state¬ 
ment of the grounds, interrogatories, replies to the inter¬ 
rogatories, affidavits, and testimony elicited at the hearing 
and other documents and papers filed in the proceeding, and 
shall notify the organization of the determination by reg¬ 
istered mail. In making his determination the Attorney 
General shall take into consideration any handicap im¬ 
posed upon an organization by the non-disclosure to it of 
classified security information or the identity of confiden¬ 
tial informants and by reason of the lack of opportunity 
to cross-examine confidential informants. 

Section 41.11 Previous designations not affected 

The promulgation of the rules of procedure contained in 
this Part shall not be deemed a revocation of any designa¬ 
tion made by the Attorney General pursuant to Paragraph 
3, Part III of Executive Order No. 9835, but each such 
designation shall continue in effect unless the administra¬ 
tive process herein provided is invoked by the organiza¬ 
tion affected and upon completion thereof a contrary de¬ 
termination is made by the Attorney General as to such 
organization. 
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QUESTION PRESENTED 

In the opinion of the appellee, the question presented is 
whether, in the circumstances of this case, the district court 
abused its discretion in denying appellant’s motion for a pre¬ 
liminary injunction after finding that appellant “has failed to 
demonstrate that it is suffering such irreparable harm as to 
justify judicial interference at this time” and that “the injury 
a preliminary injunction would do to the Government outweighs 
any injury [appellant] would allegedly incur.” 

Appellee further suggests that appellant’s efforts here, or at 
any later phase of this case, must fail since the entire suit is 
premature. 

(i) 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12059 

National Lawyers Guild, appellant 

v. 

Herbert Brownell, Jr., Attorney General of the 
United States, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

This is an appeal from a denial of a preliminary injunction, 
pendente lite, which sought (1) to enjoin the Attorney Gen¬ 
eral of the United States from proceeding with an adminis¬ 
trative hearing initiated under Executive Order 10450, the 
President’s Federal Employee Security Program, to determine 
whether appellant is an organization which comes within the 
purview of the Executive Order, and (2) to enjoin the Attorney 
General from designating appellant as an organization under 
the Executive Order. The complaint attacks the validity of 
Executive Order 10450 and Executive Order 9835 (the Presi¬ 
dent’s Employees Loyalty Program which preceded Executive 
Order 10450) insofar as they authorize the Attorney General 
to designate organizations as totalitarian, fascist, communist, 
or subversive. In the alternative, the complaint asserts that 
the rules of procedure adopted by the Attorney General with 
respect to notice, hearing, and designation of organizations 

(l) 
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under the Executive Orders axe unconstitutional and that the 
Attorney General is disqualified from proceeding with the 
administrative hearing because of his alleged prejudgment 
that appellant is an organization within the terms of the 
Executive Orders. The facts, as they appear from the tran¬ 
script below and from matters of public record, are as follows: 

1. The President’s Employees Loyalty Program .—In March, 
1947, the President, “by virtue of the authority vested in 
[him] by the Constitution and statutes of the United States, 
including the Civil Service Act of 1883 (22 Stat. 403), as- 
amended, and section 9A of the act approved August 2, 1939 
(18 U. S. C. 61i), x and as President and Chief Executive of the 
United States,” issued Executive Order 9835 (12 F. R. 1935) 
to establish standards and machinery for determining the loy¬ 
alty of federal employees and applicants. The Executive 
Order provided for the investigation of all persons employed 
by the Federal Government or applying for such employment, 
for the establishment of Loyalty Boards in each department or 
agency, and for the establishment within the Civil Service 
Commission of a Loyalty Review Board. The Department of 
Justice was directed to furnish the Loyalty Review Board with 
“the name of each foreign or domestic organization, association, 
movement, group or combination of persons which the Attor¬ 
ney General, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subversive, or 
as having adopted a policy of advocating or approving the com¬ 
mission of acts of force or violence to deny others their rights 
under the Constitution of the United States, or as seeking to 
alter the form of government of the United States by unconsti¬ 
tutional means” (Part III, Par. 3). In turn, the Loyalty 
Review Board was directed to disseminate such information to 
all departments and agencies (Part III, Par. 3a). 

The standard prescribed by the Executive Order for the re¬ 
fusal of employment, or the removal from employment, on 
grounds relating to loyalty was that “on all the evidence, rea¬ 
sonable grounds exist for belief that the person involved is dis¬ 
loyal to the Government of the United States.” (Part V, Par. 


1 Now 5 U. S. C., Supp II, 118j. 
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l). 2 One of the activities and associations which was to be 
considered in connection with the determination of disloyalty 
was membership in, affiliation with, or sympathetic association 
with any organization listed by the Attorney General (Part 
V, Par. 2f). 

Pursuant to Part III, Paragraph 3 of the Executive Order 
the Attorney General, from time to time, furnished the Loyal¬ 
ty Review Board with lists of designated organizations. See 
e. g., 13 F. R. 1471; 13 F. R. 9368. 

2. Litigation Under the Loyalty Program. —In 1948, suits 
were instituted in the District Court for the District of Colum¬ 
bia by three of the organizations designated by the Attorney 
General—Joint Anti-Fascist Refugee Committee, National 
Council of American-Soviet Friendship, Inc., and International 
Workers Order, Inc.—challenging the validity of the Loyalty 
Program and the action taken by the Attorney General there¬ 
under. 

In all three cases, motions to dismiss for want of a justiciable 
controversy and for failure to state a cause of action were 
granted by the district court. This Court affirmed, 85 App. 
D. C. 255, 177 F. 2d 79; 86 App. D. C. 287, 182 F. 2d 368. 
The Supreme Court reversed and remanded the cases to 
the district court with instructions to deny defendants’ 
motions that the complaints be dismissed for failure to 
state a claim upon which relief can be granted. Joint Anti- 
Fascist Refugee Committee v. McGrath , 341 U. S. 123, 142. 
Five members of the Supreme Court concurred in the judg¬ 
ment, but no opinion of the Court was announced. Three 
justices dissented and one took no part. 

All of the majority of the Court were of the view that the 
complaints, measured by their uncontroverted allegations that 
the organizations involved were not subversive, stated a cause 
of action. Only four of the majority Justices, however, 
reached the constitutional questions presented. Justices 
Black, Frankfurter, Douglas, and Jackson expressed the view 
that the designation by the Attorney General of the com¬ 
plainants as communist organizations would be unconstitu- 

1 This standard was revised on May 1,1951 (16 F. R. 3690), to read: “On 
aU the evidence there is a reasonable doubt as to the loyalty of the per¬ 
son involved to the Government of the United States.” 

290159—54-2 
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tional in the absence of notice and hearing (341 U. S. at 143, 
172-174, 177-178, 186). Suggesting that Executive Order 
9835 itself was not invalid on this score, Mr. Justice Frank¬ 
furter further stated that nothing in the Executive Order re¬ 
quired the Attorney General to deny organizations an oppor¬ 
tunity to present their case (341 U. S. at 172). 

The fifth majority Justice found it unnecessary to reach 
the constitutional issues on the state of the pleadings then 
before the Court. In an opinion in which Mr. Justice Douglas 
joined, Mr. Justice Burton stated that the issue was whether, 
in the face of the facts alleged in the complaints and therefore 
admitted by the motions to dismiss, the Attorney General 
was authorized by the Executive Order to designate petitioners 
as communist organizations (341 U. S. at 124^125). Read¬ 
ing the Executive Order as containing no express or implied 
attempt to confer power upon any one to act arbitrarily or 
capriciously, Mr. Justice Burton declared that the Attorney 
General had exceeded his authority under the Executive Order 
in the light of the uncontradicted allegations in the com¬ 
plaints of the absence of any factual basis for the designa¬ 
tions (341 U. S. at 136-138). In conclusion, he stated that 
“whether the complaining organizations are in fact commu¬ 
nistic or whether the Attorney General possesses information 
from which he could reasonably find them to be so must await 
determination by the District Court upon remand” (341 U. S. 
at 141-142). 

Upon remand to the district court, the Attorney General 
put in issue by answers and affidavits the allegations of the 
complainants as to the absence of any factual basis for the des¬ 
ignations and moved for summary judgment. The organiza¬ 
tions filed motions for judgment on the pleadings or, in the 
alternative, for summary judgment, and for a preliminary in¬ 
junction, based upon the pleadings, the affidavits previously 
filed, and the affidavits submitted therewith. The district 
court denied all the motions. Joint Anti-Fascist Refugee Com¬ 
mittee v. McGrath, 104 F. Supp. 567. Refusing to pass upon 
the organization’s argument that the Attorney General’s action 
could not be valid in the absence of notice and hearing regard¬ 
less of the factual basis which he had for taking such action, 


5 


the district court stated that it would not consider that ques¬ 
tion before “it has had opportunity to examine into the factual 
basis upon which the designations complained of were made” 
(104 F. Supp. at 572). With respect to its denial of the mo¬ 
tions for preliminary injunctions the district court stated 
(Ibid): 

* * * it must be considered that the designations 
complained of, and concerning which plaintiffs claim 
that irreparable injury threatens, occurred in the year 
1947. From the assertions made by plaintiffs, they have 
already suffered substantially all of the injury which 
they claim resulted from the action, the legality of which 
is to be in these cases determined. It does not appear 
that injunctive relief, if now granted, would, or could, 
afford to them the protection which injunctive relief is 
ordinarily intended to afford, and it does appear that at 
this late date, substantially five years after the action 
complained of, its effect would be to bring about a 
change in governmental procedures which have been in 
operation for a long period, and which ought not to be 
altered unless and until it is determined that the action 
in question is illegal and invalid. Balancing the equities 
of the parties and the public interest, I must conclude 
that the motions for injunctive relief 'pendente lite 
should be denied. 

After docketing their appeals in this Court, the complaining 
organizations filed petitions for a writ of certiorari in advance 
of any hearing by this Court to review the district court’s denial 
of the motions for preliminary injunction. The Supreme Court 
denied certiorari. Joint Anti-Fascist Refugee Committee v. 
McGranery, 345 U. S. 911. 

In May 1953, during the pendency of these appeals, Execu¬ 
tive Order 9835 was superseded by Executive Order 10450, the 
President’s Federal Employee Security Program. Thereafter, 
the present Attorney General moved to dismiss the cases as 
moot. After being first denied without prejudice, the motions 
were reargued on January 12,1954, before Circuit Judges Mil¬ 
ler, Prettyman, and Danaher and are now pending decision 
(Nos. 11591, 11592). 
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After docketing their appeals in this Court, the complaining 
organizations filed petitions for a writ of certiorari in advance 
of any hearing by this Court to review the district court’s denial 
of the motions for preliminary injunction. The Supreme Court 
denied certiorari. Joint Anti-Fascist Rejugee Committee v. 
McGranery, 345 U. S. 911. 

In May 1953, during the pendency of these appeals, Execu¬ 
tive Order 9835 was superseded by Executive Order 10450, the 
President’s Federal Employee Security Program. Thereafter, 
the present Attorney General moved to dismiss the cases as 
moot. After being first denied without prejudice, the motions 
were reargued on January 12,1954, before Circuit Judges Mil¬ 
ler, Pretty man. and Danaher and are now pending decision 
(Nos. 11591, 11592). 
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3. The President’s Federal Employee Security Program. 

(a) Executive Order lOJfiO. —On April 27, 1953, the Presi¬ 
dent, “by virtue of the authority vested in [him] by the Con¬ 
stitution and statutes of the United States, including section 
1753 of the Revised Statutes of the United States (5 U. S. C. 
631); the Civil Service Act of 1883 (22 Stat. 403; 5 U. S. C. 632, 
et seq.); section 9A of the Act of August 2, 1939, 53 Stat. 1148 
(5 U. S. C. HSj); and the Act of August 26,1950, 64 Stat. 476 
(5 U. S. C. 22-1, et seq.),” issued Executive Order 10450 (18 
F. R. 2489), revoking and superseding Executive Order 9835. 

Executive Order 10450, which became effective May 27, 
1953, established new standards and procedures, based on con¬ 
siderations of security rather than loyalty, governing the em¬ 
ployment and retention in employment of persons in Federal 
service. In conformity with the intent of the Act of August 
26,1950 (5 U. S. C. 22-1 et seq.) (cited in the preamble of the 
Executive Order), which permits the summary suspension of 
Federal employees in the interests of national security, Execu¬ 
tive Order 10450 prescribes the standard that the employment 
and retention in employment of all government officers and 
employees be “clearly consistent with the interests of the na¬ 
tional security” (Secs. 2,5, 6, 7, 8). 

Like the Loyalty Program, however, one of the factors to 
be considered in reaching determinations under the Security 
Program is “membership in, or affiliation or sympathetic asso¬ 
ciation with, any foreign or domestic organization, association, 
movement, group, or combination of persons w’hich is totali¬ 
tarian, Fascist, Communist, or subversive, * * *” (Sec. 8 (a) 
(5)). Towards this end the Department of Justice is directed 
to continue to furnish the information described in Part III, 
paragraph 3, of Executive Order 9835, but directly to the head 
of each department and agency rather than the Loyalty Re¬ 
view Board, which was abolished (Secs. 12,13). 

Pursuant to this directive, the Attorney General redesig¬ 
nated the organizations previously designated under Executive 
Order 9835. 18 F. R. 2741. Concurrently, the Attorney Gen¬ 
eral prescribed rules of procedure, summarized below, with 
respect to notice, hearing, and designation of organizations. 
18 F. R. 2619. 
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(b) Attorney GeneraVs Rules oj Procedure .—With respect to 
proposed designations of organizations, notice is sent by reg¬ 
istered mail to such organization at its last known address, and 
if the notice of proposed designation is not delivered, the At¬ 
torney General publishes such notice in the Federal Register, 
supplemented by such additional notice as he may deem appro¬ 
priate (Sec. 41.1 (b)); within 10 days following the actual re¬ 
ceipt of such notice or within 30 days following publication 
of notice in the Federal Register, a written notice of contest 
may be filed by the executive officers of the organization (Sec. 
41.1 (b)); and failure to file a notice of contest within such 
period is deemed an acquiescence in the proposed action (Sec. 
41.1(b)). 

Within 60 days, following receipt of a notice of contest, the 
Attorney General is required to forward to the organization by 
registered mail a statement of the grounds upon which the 
designation is proposed to be made and written inter¬ 
rogatories with respect thereto (Sec. 41.2); within 60 days 
following receipt of this statement and the interrogatories, the 
organization may file a verified reply and submit supporting 
affidavits (Sec. 41.3); failure to answer any interrogatory or 
any part thereof is deemed an admission of the facts to which 
such interrogatory or part thereof refers (Sec. 41.3); and failure 
of the organization to file a reply within the 60-day period 
constitutes an acquiescence in the proposed designation (Sec. 
41.3). 

The reply may be accompanied by a written request for a 
hearing (Sec. 41.4); the hearing is conducted by an officer or 
board appointed by the Attorney General and in an informal, 
orderly, and impartial manner (Secs. 41.7, 41.8 (c)); organi¬ 
zations are entitled to be represented by counsel and to inspect 
or be furnished with, on payment of costs, a transcript of the 
proceedings (Secs. 41.8 (d),41.9); the Attorney General, at 
his election, may rely upon the statement of grounds or intro¬ 
duce supporting, supplemental or rebuttal evidence (Sec. 
41.8 (b)); testimony is given under oath or affirmation (Sec. 
41.8 (e)), but, in the discretion of the hearing officer, the affi¬ 
davit of any witness may be received in lieu of his oral testi¬ 
mony (Sec. 41.8 (f)); the ordinary rules of evidence need not 
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be adhered to but reasonable bounds are to be maintained as to 
relevancy, competency, and materiality (Sec. 41.8 (f)); the 
hearing officer is authorized to receive as evidence on behalf 
of the Attorney General information or documentary material 
without requiring disclosure of classified security information 
or the identity of confidential informants (Sec. 41.8 (i)); and 
witnesses are subject to cross-examination, but no witness on 
behalf of the Government is required to disclose classified secu¬ 
rity information or the identity of confidential informants 
(Sec. 41.8 (j)). 

Within a reasonable time after the hearing, the Attorney 
General is to make a determination on the record, which shall 
include the statement of the grounds, interrogatories, replies 
to interrogatories, affidavits, testimony, and other documents 
introduced at the hearing, and shall notify the organization of 
the determination by registered mail (Sec. 41.10); in making 
his determination, the Attorney General is to take into con¬ 
sideration any handicap imposed upon the organization by the 
nondisclosure to it of classified security information or the 
identity of confidential informants (Sec. 41.10). 

4. Administrative Proceeding Against Appellant .—By reg¬ 
istered letter dated August 27, 1953, the Attorney General 
served notice upon appellant that he proposed to designate 
it “as coming within the purview’ of Executive Order No. 10450 
in accordance with the rules promulgated thereunder” 
(J. A. 68). A copy of the rules w T as attached to the notice 
(J. A. 68). 3 The notice was allegedly received by appellant 
on August 28,1953 (J. A. 7). 

On September 16, 1953, appellant filed its notice of contest, 
having obtained an extension of time to and including Sep¬ 
tember 17, 1953 (J. A. 15-20). On or about November 17, 
1953, in accordance with Section 41.2 of the rules, appellant 
was served with a statement of the grounds upon which the 

* Appellant emphasizes, in connection with a charge of prejudgment, that 
on the same day that the letter was sent and subsequently, on September 
5, 1953, the Attorney General made public, in speeches delivered to the 
American Bar Association and to the American Veterans of World War II, 
the nature of the charge against appellant This matter is discussed 
infra, pp. 16-18. 
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Attorney General proposed to designate appellant as coming 
within the purview of Executive Order 10450 (J. A. 8, 23-25). 

In pertinent part, the statement of grounds asserted that 
appellant was “proposed and initiated under the direction and 
supervision of the Communist Party,” and that appellant “has 
been utilized by the Communist Party and Communist Party 
members to indoctrinate members of the legal profession for 
the purpose of securing support for and sympathy with the 
policies, objectives, and programs of the Communist Party and 
to serve as a legal arm of the Communist Party” (J. A. 24). 
It was further stated that from 1946 to date, appellant has 
substantially followed, supported, and paralleled the policies 
and programs of the Communist Party and the foreign policy 
of the Soviet Union, opposed the policy of the United States 
when in conflict with that of the Soviet Union, and has been 
dominated in its activities by acknowledged leaders, officials, 
and members of the Communist Party and persons with a sub¬ 
stantial record of membership in or activities on behalf of 
organizations designated by the Attorney General (J. A. 24). 

Accompanying the statement of grounds, in accordance with 
Section 41.2 of the rules, were 66 interrogatories with respect 
thereto (J. A. 44—64). By letter dated December 23,1953, ap¬ 
pellant requested an extension of time to and including April 1, 
1954, within which to answer the statement of grounds and the 
interrogatories. The letter also stated that appellant would 
probably ask for modification of the interrogatories (Exh. 1 
to appellee’s response to appellant’s motion to advance hear¬ 
ing). In response to this request, appellee, by letter dated 
December 30,1953, granted an extension of time until March 1, 
1954, in which to answer the statement of grounds and the 
interrogatories as originally propounded. In addition, ap¬ 
pellee was granted an extension of time until February 1,1954, 
within which any request for modification of the interrogatories 
would be entertained, and, with regard to any possible modi¬ 
fication of the interrogatories, an extension to March 1, 1954, 
or 30 days after any modified interrogatories were served on 
appellant, whichever was later (Exh. 2 to appellee’s response to 
appellant’s motion to advance hearing). 


On January 27, 1954, appellant applied for modification of 
the statement of grounds and of the interrogatories (Exh. 3 
to appellee’s response to appellant’s motion to advance hear¬ 
ing). By letter dated February 9, 1954, appellee advised 
appellant that he intends to modify the interrogatories but 
that some time will be required to review the matter thoroughly 
in light of the extensive nature of appellant’s request for modi¬ 
fications. Appellant was further informed that the answer 
day of March 1, 1954, was vacated and that appellant will 
have 30 days following receipt of the modified interrogatories 
in which to file its verified reply (Exh. 4 to appellee’s response 
to appellant’s motion to advance hearing). 

5. Proceedings below .—This action was instituted in the 
district court on November 30, 1953 (J. A. 1). The com¬ 
plaint attacks Executive Order 10450 and Executive Order 
9835 as Bills of Attainder and as invalid under the First. Fifth, 
Ninth, and Tenth Amendments insofar as they authorize the 
Attorney General to designate organizations as totalitarian, 
fascist, communist, or subversive. In the alternative, the 
complaint asserts that the rules of procedure adopted by the 
Attorney General are violative of due process, and that the 
Attorney General is disqualified from continuing the pending 
administrative hearing because of his alleged prejudgment 
that appellant is an organization within the terms of the 
Executive Order (J. A. 8-13). 

While pursuing the administrative procedure as described 
above, pages 8-10, appellant, on December 4, 1953, moved for 
a preliminary injunction, pendente lite, to enjoin the Attorney 
General from proceeding with the administrative hearing and 
to enjoin him from designating appellant as an organization 
under Executive Order 10450 (J. A. 25). In support of its 
motion, appellant alleged that appellee’s proposed designa¬ 
tion of appellant under the Executive Order “will cause 
[appellant] irreparable injury for which [appellant] has no 
adequate remedy at law, including damage to [appellant’s] 
reputation and prestige, interference with public acceptance 
of [appellant’s] publications, programs, and recommenda¬ 
tions, loss of present and prospective members, and loss of 
membership dues and public donations” (J. A. 12, 26-29, 


11 


64-67). In addition, appellant alleged that its members 
would be subjected to various governmental sanctions should 
it be designated by appellee (J. A. 6). It was further claimed 
that answering the interrogatories “would be extremely onerous, 
and burdensome, and as to some of the questions impossible 
or virtually so. It would entail a huge expense and effort in 
research, investigation, analysis, and compilation” (J. A. 27). 

On December 30, 1953, the district court denied appellant’s 
motion for a preliminary injunction, finding that appellant 
“has failed to demonstrate that it is suffering such irreparable 
harm as to justify judicial interference at this time” and that 
“the injury that a preliminary injunction would do to the 
Government outweighs any injury [appellant] would allegedly 
incur” (J. A. 71). It is from the denial of this motion that 
appellant has taken this appeal. 

On the same day, the district court denied appellant’s motion 
for an injunction pending appeal (J. A. 72). On February 4, 
1954, appellant moved this Court to advance the hearing of 
the appeal, submitting the same grounds which it had unsuc¬ 
cessfully advanced before the district court in support of its 
motion for an injunction pending appeal. In particular, 
appellant stated that its reply to the Attorney General’s inter¬ 
rogatories is due before it can obtain a ruling by this Court 
as to the validity of the interrogatories. On February 9, 1954, 
appellant moved for a stay of administrative proceeding pend¬ 
ing appeal, repeating the arguments offered in support of its 
earlier motions in the district court and in this Court. As 
noted above, p. 10, on the same day, the Attorney Gen¬ 
eral, -without knowledge of the motion for a stay, vacated 
the answer day of March 1, 1954, to the interrogatories and 
informed appellant that it would have 30 days following 
receipt of modified interrogatories in which to file its reply. 

On February 18, 1954, argument on appellant’s motions 
were heard before Chief Judge Stephens, Circuit Judge Pretty- 
man, and District Judge Youngdahl. On the same day, the 
Court granted the motion to advance, placing the cause on the 
March calendar, and denied the motion for a stay, without 
prejudice. 
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EXECUTIVE ORDERS AND ADMINISTRATIVE RULES OF 
PROCEDURE INVOLVED 

Executive Order 10450 (IS F. R. 2489), Executive Order 
9835 (12 F. R. 1935), and the rules of procedure prescribed by 
the Attorney General with respect to notice, hearing, and 
designation of organizations in connection with the Presi¬ 
dent’s Federal Employee Security Program are set forth, in 
pertinent part, in the Supplement to Appellant’s Brief, pages 
45-55. 

SUMMARY OF ARGUMENT 

I 

Apart from the fact that the denial of a preliminary injunc¬ 
tion here is sustainable on the narrow ground that, balancing 
the equities, the trial court did not abuse its discretion, ap¬ 
pellant cannot prevail in any event since its entire suit is pre¬ 
mature. 

A. It has been a long-settled rule of judicial administration 
that no one is entitled to judicial relief for a supposed or threat¬ 
ened injury until the prescribed administrative remedy has 
been exhausted. This rule is applicable even where the basic 
power of the agency is challenged, the administrative pro¬ 
cedures are alleged to be inadequate, the agency has allegedly 
prejudged the issue, and there is no specific statutory scheme 
for administrative proceedings and subsequent judicial review. 

B. The prematurity of appellant’s entire suit is underscored 
by consideration of the closely related principle that adminis¬ 
trative orders are not reviewable unless and until they impose 
an obligation, deny a right or fix some legal relationship as a con¬ 
summation of the administrative process. Clearly, it cannot 
be said that the action challenged here is sufficiently final, that 
its impact on appellant will at no future time become more con¬ 
clusive. definite or substantial. 

II 

A. Basically, appellant's several items of alleged irreparable 
injury are those which normally result from the anticipated ad¬ 
verse effect of administrative proceedings upon a complain¬ 
ant’s reputation and its relationships with third parties, in- 
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eluding its financial standing. Such allegations have been con¬ 
stantly held not to constitute irreparable injury sufficient to 
bring the case within equitable jurisdiction. 

B. Assuming, however, that appellant has made a showing 
of irreparable injury, that showing is more than counterbal¬ 
anced by the injury to the public which would result from the 
grant of an injunction. It is well settled that courts of equity 
may, and frequently do, go much further both to give and with¬ 
hold relief in furtherance of the public interest than they are 
accustomed to go when only private interests are involved. 
In the circumstances here presented, the district court did not 
abuse its discretion in denying a preliminary injunction. 

ARGUMENT 

The greater part of appellant’s brief in this Court is devoted 
to arguments challenging the constitutionality of the Security 
Program and the action taken by the Attorney General there¬ 
under. Assuming that these constitutional questions can be 
reached later at the final hearing in the district court (but see 
infra, pp. 14-21), it is quite clear that such issues are not open 
for decision on an application for interlocutory relief. Cf. Mayo 
v. Lakeland Highlands Canning Co., 309 U. S. 310. “It is well- 
established doctrine that an application for an interlocutory 
injunction is addressed to the sound discretion of the trial 
court; and that an order either granting or denying such an 
injunction will not be disturbed by an appellate court unless 
the discretion was improvidently exercised.” Alabama v. 
United States, 279 U. S. 229,230-231. Accordingly, “on appeal 
from the granting or refusal of an interlocutory injunction our 
inquiry is limited to the question whether the court abused its 
discretion.” United States v. Corrick, 298 U. S. 435, 437-43S. 

In accord with these admonitions of the Supreme Court as 
to the narrow scope of review of the denial of a preliminary 
injunction, we do not, in this brief, attempt to meet the con¬ 
stitutional issues raised by appellant. Instead, although we 
deny the validity of appellant’s constitutional arguments, our 
brief is directed to the limited inquiry into whether the dis¬ 
trict court abused its discretion in the circumstances of this 
case. In Part II of this brief, infra, pp. 21-27, we shall show 
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that the denial of appellant’s motion for a preliminary injunc¬ 
tion was not an abuse of discretion. Before reaching that 
issue, we think it pertinent to point out (Part I, infra, pp. 
14-21) that, even if this case were here on appeal from the 
denial of a final injunction, appellant could not prevail. 4 
Apart from the lack of equity in appellant’s request for inter¬ 
locutory injunctive relief, the entire suit is premature since 
(1) appellant has not exhausted its administrative remedy 
and (2) no case or controversy ripe for judicial adjudication 
has yet arisen. 

I 

The entire suit is premature 

A. Appellant has not exhausted its administrative remedy 

It has been a “long settled rule of judicial administration 
that no one is entitled to judicial relief for a supposed or threat¬ 
ened injury until the prescribed administrative remedy has 
been exhausted.” Myers v. Bethlehem Shipbuilding Corp., 
303 U. S. 41, 50-51; Federal Power Comm’n v. Metropolitan 
Edison Co., 304 U. S. 375, 3S3-3S4; Macauley v. Waterman 
Steamship Corp., 327 U. S. 540, 543; Federal Power Comm’n 
v. Arkansas Power & Light Co., 330 U. S. S02; Aircraft & Diesel 
Corp. v. Hirsch, 331 U. S. 752; Securities & Exchange Comm’n 
v. Otis & Co., 33S U. S. 843; Gusik v. Shilder, 340 U. S. 128; 
Public Service Comm’n of Utah v. Wycoff Company, Inc., 344 
U. S. 237, 246; Franklin v. Jonco Aircraft Corp., 346 U. S. 868; 
Public Utilities Comm’n of California v. United Air Lines, 346 
U. S. 402. 

Conceding this to be the fundamental rule, appellant con¬ 
tends that it is not applicable where (1) the basic power of the 
agency is challenged; (2) the administrative procedures are 
alleged to be inadequate; (3) the agency has allegedly pre¬ 
judged the issue; and (4) there is no specific statutory scheme 
for administrative proceedings and subsequent judicial review 
(Appellant’s Brief, pp. 38-42). Each of these suggested excep- 

4 The likelihood of appellant’s ultimate success in obtaining a final injunc¬ 
tion is, of course, one of the matters to be considered in connection with 
its application for a preliminary injunction. 
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tions has already been considered and rejected by the Supreme 
Court. 

(1) Appellant admits, as it must, that its argument that it 
need not exhaust its administrative remedy because it chal¬ 
lenges the basic power of the Attorney General is squarely 
opposed by the decision of the Supreme Court in Aircraft & 
Diesel Corp. v. Hirsch, supra. Asserting, however, that the 
Court there recognized that the “exhaustion” rule is not an 
inflexible one, appellant apparently suggests that that case is 
the only one in which the Court has so applied the rule. 

In our view, Aircraft & Diesel Corp. v. Hirsch, supra, is suf¬ 
ficient authority even if it were the only case in point. In fact, 
however, it does not stand alone. It is in accord with earlier 
decisions and has recently been reaffirmed. Cf. Lawrence v. St. 
Louis-San Francisco Ry. Co., 274 U. S. 588, 592; St. Louis-San 
Francisco Ry. Co. v. Alabama Public Service Comrrin, 279 
U. S. 560, 562-563 (both cited in Myers v. Bethlehem Ship¬ 
building Corp., 303 U. S. 41, 51, fn. 10); White v. Johnson, 282 
U. S. 367, 373; Gusik v. Shilder, 340 U. S. 128; Franklin v. 
Jonco Aircraft Corp., 346 U. S. 868, summarily reversing Jonco 
Aircraft Corp. v. Franklin, 114 F. Supp. 392 (statutory three- 
judge court); see also Communist Party of United States v. 
McGrath, 96 F. Supp. 47 (statutory three-judge court). 

(2) Appellant also argues that the action is not premature 
because the administrative procedures are manifestly inade¬ 
quate. “We cannot agree that courts should assume in ad¬ 
vance that an administrative hearing may not be fairly 
conducted.” Fahey v. Mallonee, 332 U. S. 245, 256; Bourjois, 
Inc. v. Chapman, 301 U. S. 183, 188; Yakus v. United States, 
321 U. S. 414. In the Yakus case, petitioners, like appellant 
here, contended that they were not required to exhaust their 
administrative remedy because the hearing procedure before 
the Price Administrator was inadequate to insure due process. 
The Supreme Court rejected this argument, stating that “a 
sufficient answer to all these contentions is that petitioners 
have failed to seek the administrative remedy and the statutory 
review which were open to them” (321 U. S. at 434). “No 
reason is advanced why petitioners could not, throughout the 
statutory proceeding, raise and preserve any due process objec- 
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tion to the statute, the regulations, or the procedure, and 
secure its full judicial review by the Emergency Court of Ap¬ 
peals and this Court” (Id. at 437). 

Similarly, in this case, appellant can raise and preserve any 
due process objections which may arise in the pending adminis¬ 
trative hearing under the Attorney General’s rules of procedure. 
And, since under the decision of the Supreme Court in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 
appellant will have standing to challenge the validity of its 
inclusion on the Attorney General’s list should the Attorney 
General designate appellant at the conclusion of the hearings, 
it can obtain judicial review of such objections. 5 

(3) Appellant’s contention that the administrative proce¬ 
dure need not be followed because the Attorney General has 
prejudged the issue is another facet of its argument that the 
administrative procedure is incapable of affording due process. 
It is equally without merit. 

As the Supreme Court observed in Yakus v. United States, 
supra, “in the absence of any proceeding before the Administra¬ 
tor we cannot assume that he would fail in the performance of 
any duty imposed on him by the Constitution and laws of the 
United States, or that he would deny due process to petitioners 
‘by loading the record against them’ or denying such hearing as 
the Constitution prescribes” (321 U. S. at 434). 

United States v. Morgan, 313 U. S. 409, is particularly appo¬ 
site. The Supreme Court there dealt with a similar assertion 

* Views such as those expressed by this Court in its opinion in Chambers v. 
Robertson . S7 App. D. C. 91, 1S3 F. 2d 144, do not aid appellant (Appel¬ 
lant’s Br., pp. 33, 39, 40). That case, and others like it, relate only to situ¬ 
ations where the complainant does not seek to enjoin the administrative 
hearing itself but only to compel the agency to comply with asserted statu¬ 
tory or regulatory procedural requirements and where the complainant’s 
right in this respect cannot later be judicially protected because the final 
agency action would not be reviewable. 

Appellant’s reliance on the district court’s opinion in Parker v. Lester, 
112 F. Supp. 433 (N. D. Cal.) (Appellant’s Br., p. 39), is misplaced. Insofar 
as the issue here is concerned, that opinion is inconsistent with the many 
Supreme Court cases in point. Cf. Parker v. Lester, 98 F. Supp. 300 (N. D. 
Cal.). Moreover, the Government’s interests in an appeal in that case were 
mooted by a revision, undertaken by the Coast Guard, of the rules and regu¬ 
lations with regard to screening seamen for security under the Magnuson 
Act, the statute involved in Parker v. Lester and in related criminal cases. 
Cf. United States v. Gray, 207 F. 2d 237 (C. A. 9). 
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concerning the Secretary of Agriculture in these words (Id. at 
421): 

That he not merely held, but expressed, strong views 
on matters believed by him to have been in issue, did 
not unfit him for exercising his duty in subsequent pro¬ 
ceedings ordered by this Court. As well might it be 
argued that the judges below, who had three times heard 
this case, had disqualifying convictions. In publicly 
criticizing this Court’s opinion the Secretary merely in¬ 
dulged in a practice familiar in the long history of 
Anglo-American litigation, whereby unsuccessful liti¬ 
gants and lawyers give vent to their disappointment in 
tavern or press. Cabinet officers charged by Congress 
with adjudicatory functions are not assumed to be 
flabby creatures any more than judges are. Both may 
have an underlying philosophy in approaching a spe¬ 
cific case. But both are assumed to be men of con¬ 
science and intellectual discipline, capable of judging a 
particular controversy fairly on the basis of its own cir¬ 
cumstances. 

Cf. National Labor Relations Board v. Donnelly Garment Co., 
330 U. S. 219,230-237; Fahey v. Mallonee, 332 U. S. 245,256. 

Appellant argues that this salutory rule is merely a presump¬ 
tion and, like other presumptions, must yield to the facts. But 
clearly it can no more be inferred from the “facts” here that 
the Attorney General has prejudged the question than that the 
views publicly expressed by the Secretary of Agriculture in the 
Morgan case, supra, demonstrated that he was biased. 

Further, read in context, the “facts” show no more than that 
the Attorney General has publicly stated that he is in posses¬ 
sion of evidence which warrants the issuance of a proposed 
notice of designation (J. A. 14, 20). It does not follow from 
the fact that the hearing is before the same authority which 
preferred the charges that the hearing will be unfair. Cf. 
Fahey v. Mallonee, supra, at 256; Arrow Distilleries v. Alex¬ 
ander, 24 F. Supp. 880, 882 (statutory three-judge court). 

Finally, we think it clear that the validity of the charge of 
prejudgment can be factually ascertained in only two ways. 
One would be by the actual interrogation of the Attorney Gen- 
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eral on the witness stand. This manner of proceeding, how¬ 
ever, has been condemned sharply by the Supreme Court. 
United States v. Morgan, supra, at 422. The second approach, 
and the one which we believe to be proper and appropriate, 
would be for appellant to pursue its administrative remedy, 
raise and preserve any objections which may arise in the hear¬ 
ings, and then, on that record, present the question of prejudg¬ 
ment for objective judicial review*. 6 

(4) Finally, appellant urges that the “exhaustion” rule 
applies only where the administrative proceeding is prescribed 
by a statutory scheme and that the rule is based upon a principle 
of judicial deference to a Congressional command. The pres¬ 
ence of a Congressional mandate is not the sole reason for the 
rule. To the contrary, the rule also rests upon the important 
consideration that the exhaustion of an administrative remedy 
may yield a result which w*ill obviate the need for any judicial 
determination or render precise the exact scope of decision 
necessary. This consideration gains in force when challenges 
as to constitutionality may thus be avoided or narrowly defined. 
As the Supreme Court stated in Aircraft & Diesel Corp. v. 
Hirsch, supra at 772-773: 

On the contrary, whatever may be true of other situa¬ 
tions, in this case the very fact that constitutional issues 

‘Appellant’s reliance on Waite v. Macy, 246 U. S. 606, and Columbia 
Broadcasting System v. United States, 316 U. S. 407 (Br. pp. 38-39), is mis¬ 
placed. No question was there presented as to the bias of the hearing 
officers. The complainants in those cases challenged the validity of cer¬ 
tain administrative regulations which operated to control future adminis¬ 
trative action and determined in advance the rights of those affected by it. 
No factual questions were raised as to the applicability vel non of the regu¬ 
lations to the complainants. Here, on the other hand, there is a factual 
dispute as to whether appellant comes within the purview of Executive 
Order 104.10. The instant case would be analogous to those cases only if 
appellant were to concede that it is a communist organization but argue 
nevertheless that the Attorney General has no authority to designate it as 
such. 

Farmer v. United Electrical Workers, No. 11727, decided December 4, 
1953, can be similarly distinguished. There, the National Labor Relations 
Board was said to have had, in advance of any hearing, deprived the unions 
involved of their benefits under the Labor Management Relations Act. Here, 
no Government sanctions have been imposed upon appellant prior to the ad¬ 
ministrative hearing and appellant is, in fact, pursuing its administrative 
remedy. It should be observed that a petition for a writ of certiorari 
has been filed on behalf of the Board. Nos. 597, and 59S, This Term. 



19 


are put forward constitutes a strong reason for not 
allowing this suit either to anticipate or to take the 
place of the Tax Court’s final performance of its func¬ 
tion. When that has been done, it is possible that 
nothing will be left of appellant’s claim, asserted both 
in that proceeding and in this cause, concerning which 
it will have basis for complaint. 

The Tax Court may decide entirely in appellant’s 
favor. Indeed, if it can sustain there the claims and 
issues it offers to support here, that possibility is not 
an unlikely one. For, apart from the questions of con¬ 
stitutionality and of the Tax Court’s power to decide 
them finally or otherwise, appellant has put forward, in 
both proceedings, claims of exemption and noncoverage 
relating to contracts involving much larger amounts 
than the aggregate sums affected by renegotiation, after 
deductions of tax credits. And if those claims are well 
founded, as to which of course we express no opinion, 
the Tax Court’s determination of these matters of cov¬ 
erage, which we held in the Waterman case are initially 
at least for its disposition, well might render considera¬ 
tion of the constitutional questions by it unnecessary and 
this cause moot. 

Certainly that possible outcome should not be antici¬ 
pated, either here or by the District Court, through a 
decision in this case on the constitutional issues. Res¬ 
cue Army v. Municipal Court, 331 U. S. 549. 

Accordingly, in those cases in which the Supreme Court has 
had occasion to consider this question, it has held that the “ex¬ 
haustion” rule is not rendered inapplicable by the circum¬ 
stance that the administrative remedy is prescribed by regu¬ 
lation rather than statute or that there is no statutory pro¬ 
vision for judicial review. Fahey v. Mallonee, 332 U. S. 245, 
256; Goldsmith v. Board of Tax Appeals, 270 U. S. 117,123; cf. 
Red River Broadcasting Co. v. Federal Communications 
Comm’n, 69 App. D. C. 1, 98 F. 2d 282, 286, certiorari denied, 
305 U. S. 625; see also the recent opinion of Mr. Justice Reed 
in his denial of stay in Twentieth Century Air Lines v. Ryan, 
98 L. Ed. (Adv. pp. 29, 32). 
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The considerations upon which the rule is based make ob¬ 
vious its application here. If the administrative proceeding 
is not enjoined, it may result in a determination by the Attorney 
General that appellant does not come under the purview of 
Executive Order 10450. The matter would then be ended. 
There would be no occasion for this Court to reach any of the 
questions presented by appellant relating to the basic author¬ 
ity of the Attorney General to designate organizations for the 
purposes of Security Program, the validity of the rules of pro¬ 
cedure prescribed by the Attorney General, and the Attorney 
General’s alleged prejudgment. 

B. Appellant’s objections are not ripe for judicial review 

Appellant’s prematurity in seeking to prevent the orderly 
utilization of the available administrative procedure is under¬ 
scored by consideration of the closely related principle that 
“administrative orders are not reviewable unless and until 
they impose an obligation, deny a right, or fix some legal 
relationship as a consummation of the administrative proc¬ 
ess.” C. <fe S. Air Lines v. Waterman Cory., 333 U. S. 103, 
112-113; United States v. Los Angeles & Salt Lake R. R., 
273 U. S. 299, 309; Federal Power Comm’n. v. Hope Gas Co ., 
320 U. S. 591,619; Rochester Telephone Corp. v. United States , 
307 U. S. 125, 130-131; see also Joint Anti-Fascist Refugee 
Committee v. McGrath, 341U. S. 123,154-156 (Frankfurter, J., 
concurring). 

Here, the administrative action which appellant seeks to 
enjoin is remote from any compulsory stage. The proposed 
designation by the Attorney General does not of itself deny 
appellant any authority, privilege, immunity, or license. It 
subjects appellant to no liability, civil or criminal. In short, 
the action complained of has not come to rest and appellant 
has no standing to seek equitable intervention. 

In this light, it is apparent that appellant derives no com¬ 
fort from the decision of the Supreme Court in the Joint Anti- 
Fascist Refugee Committee case, supra. Unlike the instant 
case, the organizations there involved had already been desig¬ 
nated by the Attorney General. For that reason, it was there 
stated that the challenged action was sufficiently final because 
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its impact on the complaining organizations would at no future 
time become more conclusive, definite, or substantial. I Cf. 
Joint Anti-Fascist Refugee Committee v. McGrath, supra, 
at 154, fn. 4 (Frankfurter, J., concurring). Here, on the other 
hand, it can hardly be said that the challenged Government 
action will not become more conclusive, definite, or substan¬ 
tial in the future. We submit, therefore, that the reasoning 
of this Court in Joint Anti-Fascist Refugee Committee v. Clark, 
85 App. D. C. 255,177 F. 2d 79, holding that no case was stated 
for injunctive relief, although the judgment was reversed by 
the Supreme Court with respect to the factual situation there 
presented, is fully applicable in the instant case. 

II 

The district court did not abuse its discretion in denying a 

preliminary injunction 

As stated above, pages 13-14, the narrow question here 
presented is whether the district court abused its discretion 
in denying a preliminary injunction. We think it plain that 
appellant has not met its burden of showing such an abuse. 

A. Appellant’s allegations of irreparable injury are insufficient, as a matter 
of law, to warrant equitable relief 

Appellant’s several items of alleged irreparable injury (Ap¬ 
pellant’s Br. p. 23; J. A. 6, 12, 25, 26-29, 64-67) may be sum¬ 
marized as falling within the following categories: (1) incon¬ 
venience and expense of pursuing the administrative remedy; 
(2) damage to reputation; (3) interference with appellant’s 
contractual relationships with third parties and resulting 
financial impairment; (4) imposition of Government sanc¬ 
tions upon appellant and its members should appellant ulti¬ 
mately be designated; and (5) deprivation of First Amend¬ 
ment rights of appellant and its members. None of these cate¬ 
gories has been held sufficient to justify equitable intervention. 

Turning first to the matter of the expense and burden im¬ 
posed upon appellant by the administrative hearings, it is well 
settled that the rule requiring the exhaustion of the adminis¬ 
trative remedy cannot be circumvented by the claim that the 
expense and annoyance caused by the administrative proceed- 
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ings would result in irreparable injury. Myers v. Bethlehem 
Shipbuilding Corp., 303 U. S. 41, 51; Petroleum Exploration, 
Inc. v. Public Service Comm’n, 304 U. S. 209, 222. These in¬ 
conveniences, common to any lawsuit and not peculiar to ad¬ 
ministrative proceedings “are part of the social burden of liv¬ 
ing under Government” ( Bradley Lumber Co. v. National La¬ 
bor Relations Board, 84 F. 2d 97, 100 (C. A. 5)) and “no way 
has been discovered yet of relieving a defendant from the 
necessity of a trial to establish” the groundlessness of a charge. 
Myers v. Bethlehem Shipbuilding Corp., supra at 51-52. 

Appellant’s other allegations also fall far short of showing 
the kind of injury which would justify the issuance of an in¬ 
junction. The Supreme Court has constantly held that the 
anticipated adverse effect of administrative proceedings upon 
a complainant’s reputation and its contractual relationships 
with third parties, including its private financial arrangements 
and credit standing, does not constitute irreparable injury suf¬ 
ficient to bring the case within equitable jurisdiction. United 
States v. Los Angeles & Salt Lake R. R., 273 U. S. 299, 314- 
315; Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 752, 777-778; 
Franklin v. Jonco Aircraft Corp., 346 U. S. 868, summarily re¬ 
versing Jonco Aircraft Corp. v. Franklin, 114 F. Supp. 392 
(statutory three-judge court); Twentieth Century Air Lines 
v. Ryan, 9S L. Ed. (Adv. pp. 29, 32), opinion of Mr. Justice 
Reed upon denial of stay; see also, Arrow Distilleries v. Alex¬ 
ander, 24 F. Supp. 880 (statutory three-judge court). 

In United States v. Los Angeles & Salt Lake R. R., 273 U. S. 
299, the railroad had brought a suit in equity in order to sup¬ 
press a valuation report prepared by the Interstate Commerce 
Commission. The complaint alleged that the Commission did 
not have the statutory authority to issue an order determining 
the value of the railroad’s assets and that the publication of the 
report would result in irreparable injury. In amplification of 
the latter allegation, the railroad claimed that the report had 
grossly underestimated the corporation assets, actually amount¬ 
ing to $85,000,000, by assigning to them a value of merely $45,- 
000,000, a figure considerably below that of the bonded in¬ 
debtedness, thereby imperiling the railroad’s credit and pre- 
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venting it from obtaining the additional capital required for 
its normal growth and development. (Record on Appeal No. 
414, October Term 1926, pp. 26-28.) The Supreme Court 
stated that no basis for equitable action against the Commis¬ 
sion was supplied by allegations, comparable to those rejected 
in Pennsylvania R. R. Co. v. United States Railroad Labor 
Board, 261 TJ. S. 72, that the alleged undervaluation would in¬ 
jure the railroad’s credit with third parties. 273 U. S. at 314. 

Again, in the Aircraft & Diesel Cory, case, supra, the Su¬ 
preme Court rejected, as insufficient bases for equitable relief, 
allegations that the appellant’s credit might be impaired. The 
Court stated (331U. S. at 777, n. 42): 

It is alleged that appellant, unless allowed to main¬ 
tain this suit, will be caused unnecessarily to run the 
risk of impaired credit or insolvency of customers di¬ 
rected to withhold funds; that its working capital es¬ 
sential to carrying out its obligations with contractors 
and subcontractors would be reduced; that its opera¬ 
tions “will be hampered and its business irreparably 
damaged by the reduction of its working capital”; and 
that it will be forced either to continue supplying cus¬ 
tomers directed to withhold payment, impairing its as¬ 
sets and the interests of stockholders or, in the alterna¬ 
tive, to refuse making such shipments with the asserted 
consequence of being unable to continue in business, 
“inasmuch as a substantial portion of its market for its 
products presently is prime contractors with the United 
States and subcontractors thereof.” 

Appellant’s allegations of injury, although phrased in differ¬ 
ent language, are clearly not different in substance. 

As to appellant’s contention that onerous Government sanc¬ 
tions will be imposed upon appellant and its members should 
the Attorney General ultimately designate appellant, it is ap¬ 
parent that this allegation “is too speculative to warrant antici¬ 
patory judicial determinations.” Ecoles v. Peoples Bank, 333 
U. S. 426, 432. Moreover, this contention is specious. It is 
obvious that the outcome of all adjudicatory administrative 
proceedings adverse to a complainant ordinarily results in the 
imposition of Government sanctions. Accordingly, to ground 
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equitable relief upon allegations of this sort would be wholly 
to vitiate the fundamental rule requiring exhaustion of ad¬ 
ministrative remedies. 

Appellant’s final claim of irreparable injury is that the Gov¬ 
ernment action complained of violates the First Amendment 
rights of appellant and its members. But this claim amounts 
to no more than the bare assertion of a conclusion of law. 
Neither the complaint nor appellant’s affidavits set forth any 
facts which show that the Attorney General has prevented, or 
threatens to prevent, appellant from freely conducting its 
meetings or uttering, publicizing, and distributing its views. 
It should be noted that this identical contention was denied 
by this Court in the Joint Anti-Fascist Rejugee Committee 
case and was implicitly or explicitly rejected by all but two of 
the justices of the Supreme Court. 

In conclusion, we think it pertinent to point out that appel¬ 
lant’s primary items of alleged irreparable injury do not result 
from continuation of the administrative proceedings which ap¬ 
pellant seeks to enjoin. Fundamentally, appellant’s complaint 
is that the Attorney General has instituted administrative pro¬ 
ceedings and that he has publicized his proposed designation 
of appellant and the general nature of the charges against it. 
Merely to enjoin the administrative hearings or to enjoin the 
Attorney General from making any final determination with 
respect to the charges against appellant would not, in our view, 
repair any damage that appellant has allegedly sustained to its 
reputation and financial condition. It may be assumed in the 
light of current public opinion that appellant’s status will not 
be improved so long as the charges against appellant remain 
unsettled. In short, appellant’s reputation can be vindicated 
only by pursuing its administrative remedy to a successful 
conclusion. 

B. Any injury to appellant is more than counterbalanced by the injury to 
the public which would result from the grant of an injunction 

Assuming, however, that appellant’s showing, by itself, is 
sufficient to establish irreparable injury, that showing must be 
balanced against the injury to the public which would result 
from the grant of an injunction. The principle is well settled 
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that “an injunction is not a remedy which issues as of course.” 
HarrisonvUle v. Dickey Clay Co., 289 U. S. 334, 337-338. Par¬ 
ticularly where great public interests are involved, it is estab¬ 
lished that “Courts of equity may, and frequently do, go much 
farther both to give and withhold relief in furtherance of the 
public interest than they are accustomed to go when only pri¬ 
vate interests are involved.” Virginian Ry. Co. v. System Fed¬ 
eration, 300 U. S. 515, 552. 

In accordance with these principles, we think it clear that 
the district judge did not abuse its discretion in denying a 
preliminary injunction here. 7 As the Supreme Court said in 
Yakus v. United States, 321 U. S. 414, 440, the award of an 
interlocutory injunction even in private cases “has never been 
regarded as strictly a matter of right, even though irreparable 
injury may otherwise result to the plaintiff.” See also Tennes¬ 
see Valley Authority v. Tennessee Electric Power Co., 90 F. 
2d 885 (C. A. 6), certiorari denied, 301 U. S. 710; Eighth Re¬ 
gional War Labor Board v. Humble Oil Co., 145 F. 2d 462,46 4- 
465 (C. A. 5), certiorari denied, 325 U. S. 883; Communist 
Party of United States v. McGrath, 96 F. Supp. 47 (D. D. C.). 

The designation of organizations as totalitarian, fascist, com¬ 
munist, or subversive is an integral factor in. the Government’s 
Security Program. To enjoin the Attorney General from tak¬ 
ing further action to determine whether appellant and other 
organizations come within the scope of Executive Order 10450 
would be to frustrate the Government’s efforts to deny em¬ 
ployment and retention in employment to security risks. In 
the face of continuing crises in present world affairs, the need 
to protect the Federal service from security risks is undeniably 
acute. 

It is no answer for appellant to say “that the listing program 
has been in effect for nearly seven years and there is not the 

7 It should be noted that the trial court expressly found that appellant 
“has failed to demonstrate that it is suffering such irreparable harm as to 
justify judicial interference at this time” and that “the injury that a pre¬ 
liminary injunction would do to the Government outweighs any injury 
[appellant] would allegedly incur.” (J. A. 71.) Since Rule 52 (a) of the 
Federal Rules of Civil Procedure applies to suits for injunctions, this factual 
finding may not be disturbed on appeal unless clearly erroneous. Smith v. 
Wilson, 84 App. D. C. 125,171 F. 2d 824; Porto Rico Ry., Light & Power Co. 
v. Colom, 106 F. 2d 345, 355 (C. A. 1), certiorari denied, 308 U. S. 617. 
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slightest reason to suppose that the government has suffered 
any harm because appellant was not listed during that period ,, 
(Appellant’s Br., p. 22). Presumably, appellant had not been 
designated during that time because the Attorney General 
lacked sufficient information upon which to base a determi¬ 
nation that appellant should be listed. The fact that the 
Attorney General is now in possession of sufficient information 
to propose the designation of appellant compels the con¬ 
clusion that the public interest demands an orderly determina¬ 
tion of appellant’s status. If, in fact, appellant is a communist 
organization and has been such during the past seven years, 
it is all the more imperative that the Government carefully 
scrutinize the problem whether the employment or reten¬ 
tion of those Federal employees who have been, or who are 
presently, members of appellant is clearly consistent with the 
interests of national security. On the other hand, if, in fact, 
appellant is not a communist organization, considerations of 
fairness and equity with respect to present and future Federal 
employees equally call for an orderly determination. 

Balanced against this grave public concern, it is apparent 
that the injury to appellant which would result from the denial 
of a preliminary injunction cannot prevail. Assuming that 
appellant’s allegations of irreparable injury are valid, these 
injuries have already been suffered and would not appreciably 
increase during the time necessary for the completion of the 
administrative hearings. 

On these grounds, we urge that the denial of a preliminary 
injunction was not an abuse of discretion. We go further, how¬ 
ever, and urge also that it is clear that no final relief can be 
granted. The principles of balancing the equities and of en¬ 
deavoring to avoid injury to the public interest apply to final as 
well as preliminary injunctions. HarrisonvMe v. Dickey Clay 
Co., supra; Hurley v. Kincaid, 285 U. S. 95; New York City v. 
Pine, 185 U. S. 93, 97; Virginian Ry. v. System Federation, 
supra; Pennsylvania v. Williams, 294 U. S. 176, 185; United 
States ex rel. Greathouse v. Dem, 289 U. S. 352, 360; Morton 
Salt Co. v. Suppinger Co., 314 U. S. 488,492,494; Mercoid Corp. 
v. Mid-Continent Co., 320 U. S. 661, 670. “The history of 
equity jurisdiction is the history of regard for public conse- 
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quences in employing the extraordinary remedy of the injunc¬ 
tion.” Railroad Commission v. Pullman Co., 312 U. S. 496, 
500. At the very least, those principles require that any doubts 
as to the showing of irreparable injury, or as to the availability 
and adequacy of the administrative remedy, be resolved against 
appellant in order to avoid both the certain public injury 
which would flow from a granting of an injunction and the 
necessity for passing on constitutional issues which may not 
ultimately be reached. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment below, denying a preliminary injunction, should 
be affirmed. 

Warren E. Burger, 

Assistant Attorney General, 

Leo A. Rover, 

United States Attorney, 

Samuel D. Slade, 

Benjamin Forman, 

Attorneys, 

Department of Justice, 
Attorneys for Appellee. 
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APPELLANT’S REPLY BRIEF 

Appellee’s brief proceeds upon a total misconception of 
the real issue before this Court. That issue is whether 
or not an organization threatened by the Attorney General 
with a branding which might well result in its total destruc¬ 
tion can ask the courts to determine whether the Attorney 
General has any power at all to take the action which he 
threatens. No statute gives the Attorney General such 
power. He claims it by virtue solely of executive fiat 
pursuant to an order whose terms are so vague as to offend 
due process. Moreover, the procedures under which appel¬ 
lee proposes to operate deny due process and are in 
violation of the requirements of the Administrative Pro¬ 
cedure Act. To such a situation none of the conventional 
language about the exhaustion of administrative remedies 
so heavily relied on by appellee has any application what¬ 
ever. In addition, the particular circumstances of this 
case, because of appellee’s prejudgment of the issues, dis¬ 
tinguish it from any other case which has arisen. 

We will discuss seriatim (following the numerals and 
letters used by appellee in his brief) the various conten¬ 
tions made by appellee and demonstrate that the authorities 
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relied upon by him have no application whatever to this un¬ 
precedented situation. 


I A. 

Appellee’s contention that the suit is premature is not 
borne out by the authorities he cites (p. 14). They are, with 
two exceptions, cases in which there was no attack on the 
basic power of the agency to take the action sought to be 
restrained and which involved only the question whether 
the particular party came within the scope of the statute. 
Moreover, in all of these cases Congress had provided a 
method of judicial review. 

Thus Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 
41, held only that a court should not enjoin a hearing where 
the only issue was whether the particular employer’s ac¬ 
tivities so affected interstate commerce as to come under 
the Wagner Act. 

The Metropolitan Edison case, 304 U. S. 375, has no 
application at all, since it dealt merely with the appeal- 
ability of an interim order. 

The Macauley case, 327 IT. S. 540, involved only the 
contention that certain contracts were not subject to the 
Renegotiation Act, not, as here, an attack on basic power 
and fairness of procedure. 

The Arkansas Power & Light case, 330 U. S. 802, adds 
nothing to the Myers case. As appears from the lower 
Court decision (156 F. [2d] 821), the only issue involved 
was whether the power company was subject to regulation 
by federal authority. The Otis case, 338 IT. S. 843, is of 
the same character (see 176 F. [2d] 34). The Gusik case, 
340 U. S. 128, dealt with a peculiar aspect of court martial 
law and has no application to the case at bar. 

In Public Serv. Comm. v. Wycoff Co., 344 U. S. 237, the 
question raised was also merely one of coverage. For 
there it was claimed by plaintiff that its activities con¬ 
stituted interstate commerce and so were beyond the power 
of state control. 
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The last ease cited adds nothing whatever. There (346 
IT. S. 402) the issue, again, was one of the application of the 
particular statute to the particular company (see 109 F. 
Supp. 13). All the Court decided in any of these cases was 
that the administrative agency had the power “to try and 
decide such an issue in the first instance” (344 Y. S. at 
246). 

It is true that constitutional issues of power were raised 
in Aircraft £ Diesel Corp. v. Hirsch, 331 Y. S. 752, and 
in Franklin v. Jonco Aircraft Corp., 346 U. S. 868 (see 
114 F. Supp. 392). But in each of these cases an Act of 
Congress was involved, an act, moreover, which provided 
for judicial review. And, as we pointed out in our main 
brief (p. 39), the Supreme Court in that case recognized an 
exception to the rule of exhaustion of remedies, an excep¬ 
tion clearly applicable here. No case can be found which 
holds that an organization threatened with possible destruc¬ 
tion—not merely with financial loss—must go through with 
a process challenged at its very foundation, especially 
when the procedures are ineffective and there has been 
prejudgment. 

(1) The cases cited on page 15 of appellee’s brief, in 
support of the contention that a challenge to basic power 
does not avoid the need for exhaustion of administrative 
remedies, in so far as they are not duplications, also add 
nothing to the enlightenment of this Court. 

The two St. Louis-San Francisco Ry. Co. cases, 274 U. S. 
588 and 279 U. S. 560, involved only the applicability of 
various statutes. In the first case whether or not interstate 
commerce was involved, in the second whether a particular 
service could be discontinued without permission of the 
regulatory body. In White v. Johnson, 282 U. S. 367, the 
Court held only that since the statute gave a right of review 
an order could not be disregarded and then challenged. 

In Communist Party v. McGrath , 96 F. Supp. 47, an 
Act of Congress which provided for a judicial review was 


under attack. Moreover, Judge Bazelon of this Court, 
though he concurred in the result, expressly recognized that 
exceptions to the exhaustion doctrine existed, but felt that 
a sufficient showing had not been made in the particular 
case to warrant intervention at the threshold to block 
operation of a statute. 

An analysis of these cases relied upon by appellee shows 
that in all of them the administrative action challenged 
was authorized by express statute. In most of these cases 
there was no challenge of the constitutionalitv of the stat- 
ute. In the two cases where such challenge did occur the 
Court required the exhaustion of administrative remedies 
because it did not find present sufficient procedural infirm¬ 
ity or irreparable damage to .justify judicial intervention, 
although recognizing that judicial intervention might be 
appropriate in a proper case. In the case at bar we have 
present those other elements and in addition the circum¬ 
stance that there is no statute authorizing the action of 
appellee; therefore no need for the Court to pass on the 
constitutionality of an Act of Congress. And we have here 
not only the infirmity of the procedures but the prejudg¬ 
ment of the issue. We will now discuss appellee’s attempt 
to deal with these subjects. 

(2) The cases cited on page 15 to the effiect that pro¬ 
cedural infirmities do not eliminate the need for exhaustion 
of administrative remedies are irrelevant to the case at 
bar. In Bourjois, Inc. v. Chapman , 301 U. S. 183, the Court 
was dealing with an attack on a state statute which pro¬ 
vided for adequate judicial review. Xo question of unfair 
regulations was involved since none had been issued (see 
301 U. S. 188). The Yahus case, 321 U. S. 414, dealt only 
with the adequacy of a statutory scheme, not with the 
validity of regulations. Again Congress had provided a 
method of judicial review. 

It is true that in Faliey v. Mallonee, 332 L. S. 245, the 
Court disposed of various procedural contentions in a 
case in which the statute contained no express provision 
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for judicial review. But an Act of Congress was involved— 
the Court held plaintiff estopped from challenging its 
constitutionality—and there was no issue, as here, of pre¬ 
judgment. 

Appellee’s contention that procedural infirmities may 
not be considered by the Court at this time (pp. 15, 16) 
ignores the circumstances of this particular case where, 
for example, appellee has required appellant to answer 
voluminous interrogatories. Appellant contends that ap¬ 
pellee has no power whatever under the law to require 
answers to such interrogatories. As pointed out in our 
main brief (p. 36), Section 1005(b) of the Administrative 
Procedure Act limits the right of any government agency 
to issue interrogatories to cases where there is statutory 
authorization for such issuance. Here there is none and 
appellee does not claim that there is. Regardless of all other 
considerations, therefore, an issue is tendered for deter¬ 
mination by this Court with regard to appellee’s power 
to issue such interrogatories—an issue which should be 
determined before appellant is required to answer them 
and which cannot effectively be determined later. The 
circumstance that appellee has agreed to modify his in¬ 
terrogatories does not touch the issue because this in¬ 
dicates merely that there will be different interrogatories 
from those originally proposed, not that they will be alto¬ 
gether withdrawn, and it is his right to require the 
issuance of any interrogatories which is the question here. 

(3) In dealing with appellant’s contention that appellee 
has prejudged the issue he relies heavily on United States 
v. Morgan, 313 U. S. 409. But that case did not deal with 
prejudgment. For the Secretary of Agriculture had ex¬ 
pressed no opinion affecting the particular litigants but 
merely criticized the wisdom of the Supreme Court opinion 
in an earlier phase of the controversy. 

None of the cases cited by appellee on page 17 or 18 
have any relation to the situation in the case at bar. 
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For here we have a truly remarkable situation. It cannot 
be glossed over, as appellee seeks to do (p. 17), by stating 
that he said no more in those speeches than that he had 
evidence which warranted further proceedings. If that 
were so, and that, of course, is the normal procedure, 
we should not have raised the issue. An administrative 
agency is expected to make some kind of preliminary 
investigation to determine whether or not a complaint 
should issue. And the mere determination—or even public 
announcement that it has decided to file a complaint and 
indicated the nature of the charges—is, of course, no evi¬ 
dence of prejudgment.* 

Here all the circumstances require the Court to find that 
there was prejudgment. Instead of following a normal 
pattern of merely stating that charges had been filed, appel¬ 
lee made two public speeches in which he indicated his 
“determination’’ and elaborated the evidence upon which 
he had relied in reaching that determination. At the risk 
of some repetition we are elaborating this phase of the case 
because appellee’s treatment of it so completely misstates 
the real effect of what he did. 

Appellee not only chose an occasion of particular signifi¬ 
cance, a meeting of another bar association (J. A. 14), but 
he used words which of necessity made it clear that he had 
reached a conclusion on the merits adverse to appel¬ 
lant. He started out by stressing the “most thorough 
investigation and study of all the evidence” preceding a 
designation and the responsibility he had of making public 
the “fact” of alignment with Communism. Then he said 
that he had studied the facts about appellant “with great 
care”. Immediately thereafter: “I am now prepared to 
make this determination public”—the only determination 
he could have been talking about was that, after the careful 
study of the evidence, he had concluded that appellant 
should be listed. 

* But even then the prosecuting and deciding functions should 
be separated (Adm. Procedures Act, § 1004(c)). 
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And this becomes evident from his verv next sentence: 
“It has been clear that at least since 1946 the leadership 
of the Guild has been in the hands of card-carrying Com¬ 
munists and prominent fellow-travellers” (J. A. 14). And 
finally: “It is because the evidence shows that the National 
Lawyers Guild is at present a Communist dominated and 
controlled organization” that he has served notice on it to 
show cause! (J. A. 15). And in a speech which appellee 
made a few days later before the American Veterans of 
World War II he repeated much of what he had said in 
his earlier speech and went on to elaborate. Thus he said 
with respect to appellant: 

“ * * * Tt has become more and more the legal mouth¬ 
piece of the Communist Party and its members. It 
has consistently opposed all laws or investigations by 
which the freedom-loving people of this country have 
sought to curb or expose Communist activity in the 
United States” (J. A. 21); 

and continued, saying: 

“As an organization, the National Lawyers Guild 
has interceded in practically every major case involv¬ 
ing the Communist Party, its officials and its front 
organizations. In every instance these intercessions 
were on behalf of the Communists” (J. A. 22). ! 

After that, for upwards of a page of the printed record, 
appellee detailed the evidence on which he was purporting 
to rely (J. A. 22-23). There is no precedent for such a 
public handling of an administrative proceeding and noth¬ 
ing that appellee says in his brief can obscure the fact that 
he has publicly branded appellant. • 

How can anyone suppose that after making statements 

of this kind, so positive in character, appellee could come 

to anv conclusion other than that stated bv him in these 
» • 

speeches without losing face. If he absolved appellant it 
would make it appear to the public that the careful exami¬ 
nation which he claims to have given to the facts had not 
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in fact taken place. He would look ridiculous. How can 
appellant be expected under these circumstances to run the 
gauntlet of the administrative proceedings. 

If any judicial officer had made statements such as those 
made by appellee and told a defendant that he could come 
and have a trial nevertheless, an affidavit of prejudice 
would have to be sustained. 

See: 

Connelly v. United States District Court, 191 F. (2d) 
692 (9th Cir.). 


Of.: 

Whitaker v. McLean, 118 F. (2d) 596 (C. A. D. C.). 

If this would be true in a case involving a single indi¬ 
vidual or ordinary property rights, how much more should 
it be true in a case involving the good name, livelihood 
and standing of thousands of lawyers. 

Appellee’s attempt (note 6, p. 18) to distinguish cases 
cited by appellant proceeds on a complete misunderstanding 
of the issues. Whether or not appellant comes within the 
scope of the Executive Order is not an issue on this 
appeal—or indeed in this litigation. Appellant is not seek¬ 
ing judicial intervention on the theory that it does not 
come under the Order, but on the theory that the Order 
and the procedures adopted under it deprive it of rights 
under the Constitution. As to the issue of prejudgment, 
it can make no difference whether that is established by 
a general pronouncement by way of regulation, as in the 
Waite case (246 U. S. 606) and the C. B. S. case (316 IT. S. 
407), or by way of determination without hearing, as in 
the Farmer case, decided by this Court December 4, 1953, 
or by public condemnation in advance of hearing, as in 
the case at bar. Cf. Wilson v. Spenser, Civil Action 5464, 
1953, District Court for District of Columbia (quoted from 
on p. 25 of our main brief). 
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(4) Finally, appellee (pp. 18-20) attempts to show that 
the courts have not confined the rule with regard to the 
exhaustion of administrative remedies to cases in which 
a statute set up the administrative machinery. No case 
cited by appellee supports the argument. 

The quotation from the Hirsch case, 331 IT. S. at 772, 
773, must be read in its context. There the Court was 
considering a challenge to the constitutionality of a statute, 
not, as here, the constitutionality of executive action. Be¬ 
sides, as the quotation from the same case on page 39 of 
our main brief shows, which followed almost immediately 
the matter quoted by appellant, the rule there stated is not 
invariable. In other words, the Supreme Court has recog¬ 
nized that there are cases in which resort to the courts 
is proper. And it has stressed a combination of inadequate 
procedures, constitutional questions and irreparable in¬ 
jury—all of which are here present. 

The eases cited by appellee (p. 19) do not support its 
position that the rule applies equally where the proceedings 
are the creature of regulations, rather than of statute. 
For in Fahey v. Mallottee , 332 U. S. 245, the statute set 
up the agency and authorized it to make regulations with 
respect to the very matter in question, the appointment 
of conservators. Here no statute authorized the President 
or anyone else to brand organizations as subversive or 
Communist. 

The Goldsmith case, 270 U. S. 117, is not in point either 
because the Court ruled that Congress had given the Board 
of Tax Appeals the power to regulate the admission of 
attorneys as implicit in the grant of power to prescribe 
procedures. 

It is difficult to understand the citation of the Red River 
case, 98 F. (2d) 282. It just has nothing to do with the 
subject. 

As to Mr. Justice Reed’s denial of a stay in Twentieth 
Century Air Lines v. Ryan, 98 L. Ed. (Adv. 29, 32, 74 
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Sup. Ct. 8), it should be pointed out that this ease did not 
involve any attack on the power of the Civil Aeronautics 
Board to act, that the power was granted by Act of Con¬ 
gress, and that the Board's order was subject to judicial 
review. Essentially the ruling rested on Mr. Justice Reed’s 
belief that the case dealt only with the power of an agency 
established by Act of Congress whose final order was 
subject to judicial review. No question of improper pro¬ 
cedures or prejudgment was involved. 

I B. 

It is difficult to understand the purport of appellee’s 
discussion on pages 20 and 21. Appellant makes no claim 
that anything is ripe for judicial review, only that the 
matter is ripe for judicial intervention. It complains of 
no order made by appellee, but asserts that he should not 
be allowed to proceed to make one. There is no need, 
therefore, to discuss the cases cited. Certainly the deci¬ 
sion of this Court in the Joint Anti-Fascist Refugee Com¬ 
mittee case, 177 F. (2d) 79, is not pertinent. There the 
majority rested its decision on the thesis that only members, 
not the organization, were the aggrieved parties (p. 83). 
The Supreme Court rejected that position (341 IT. S. 123). 
The circumstance that there the listing had already oc¬ 
curred and here is still in process may have bearing on 
•the issue of exhaustion of remedies: it has no bearing on 
anything else. 

IT A. 

In arguing (pp. 21-24) that there has been no show¬ 
ing of irreparable injury appellee is really rearguing 
the issue of exhaustion of remedies and the cases cited 
(p. 22) throw no real light on our problem. Besides, there 
is no comparison between the financial injury asserted in 
the various cases cited and the danger of total destruction 
and denial of First Amendment rights involved in a listing. 
We need not repeat what various Justices of the Supreme 
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Court said in the Joint Anti-Fascist ease (quoted on p. 
24 of our main brief). 

The suggestion (p. 24) that the damage has already 
been done by appellee’s public pronouncements is indeed 
a remarkable one. 

The affidavits filed by appellant show the character of 
the injury which it may well suffer. While there has been 
some loss of membership following the mere announcement 
of the proceeding by appellee, it is evident and obvious that 
an official listing of the organization would have a devas¬ 
tating effect upon its membership. Moreover, no stay pend¬ 
ing litigation in the courts after a final determination by 
appellee would have any meaning whatsoever. Unlike ordi¬ 
nary situations, nothing would have to be done after the 
making of such final determination. The damage would have 
been done. Appellant would have been officially listed be¬ 
fore it could have applied to any court for a stay. Conse¬ 
quently, the point made in many of the cases relied upon 
by appellee that there is a possibility of staying enforce¬ 
ment of an adverse determination and therefore the 
administrative remedies should be pursued has no applica¬ 
tion whatever here. Here it is perfectly plain that unless 
the legal points can be determined now they can be raised 
only after the damage has been done, with the possibility 
that there will be no organization left to carry on the legal 
fight. 

The courts have recognized that where a stay is not 
available—and the same considerations must apply where it 
can have no effect—an aggrieved party may seek judicial 
relief without going through the administrative process. 
In the Aircraft case, supra, the Court noted (331 IT. S. 
773, note 38) that resort to equity was proper where state 
law precluded a stay, citing Oklahoma Natural Gas Co. 
v. Russell, 261 U. S. 290: Pacific Tel. & Tel. Co. v. Kuyken¬ 
dall, 265 U. S. 196; Hillsborough v. Cramcell, 326 U. S. 
620: Wallace v. Hines, 253 U. S. 66. So here, while a stay 
might nominallv be obtained, it would have no substance. 

O • 7 
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II B. 

As to the contention (pp. 24-27) that the balance of 
equities favors the government, we call attention to the 
statement of Judge Metzger in the District Court of Hawaii 
in I. L. W. U. v. Tsukiyama, not reported officially, but in 
17 Labor Cases, par. 65, 367 (1949-1950): 

“ * * * The equity doctrine of balancing losses and 
conveniences of parties affected by injunction does 
not come into operation where a course of action is 
undertaken under authority of an invalid statute, rule 
or ordinance and irreparable loss is inflicted thereby 
on the complainant. A court of equity does not recog¬ 
nize any balancing of conveniences when such balance 
involves the preservation of an established right which 
will be destroyed if relief is not granted.” 

Cf. 28 Am. Jurisprudence—Injunctions § 57, pp. 254, 
255. 


In other words, if the constitutional contentions of appel¬ 
lant are sound—and appellee has not seen fit to discuss 
them—then there can be no such thing as a balancing of 
equities. For surely the government can have no interest 
in carrying on an unconstitutional program. Therefore, 
before the doctrine of balancing of equities can be invoked 
the Court must pass on the merits of those constitutional 
issues. And, in the meantime, the status quo should be 
preserved. 

The suggestion (note 7, p. 25) that this Court is pre¬ 
cluded by the Trial Court’s finding of fact under Rule 52(a) 
of the Federal Rules of Civil Procedure ignores the cir¬ 
cumstance that there was here no hearing. This is not a 
case where, after seeing witnesses, a trial court has passed 
on their credibility. And there was not even a conflict 
in affidavits for it to pass on. Nothing was before the 
Court except appellant’s papers. The cases cited are, 
therefore, not relevant. 
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Appellee’s argument (p. 25) that it would frustrate the 
government’s effort to deal with security risks if appellee 
were prevented from listing organizations is without sub¬ 
stance in fact and, besides, contrary to imblic policy. For 
if appellee has no constitutional power to list organizations, 
then the sooner his proceedings to that end are stopped 
the better. Surely it cannot be inconsistent with the public 
good that a high official of the government should be pre¬ 
vented from doing something forbidden by the Constitu¬ 
tion. 

; 

In any case only the listing aspect of the security pro¬ 
gram would be affected. This would be insignificant for 
the government has the right to exclude persons from 
employment if their activities have been of such a character 
that they are doubtful security risks, entirely without refer¬ 
ence to the listing of any organization to which such em¬ 
ployee belongs or may have belonged. The program set 
up by the President neither makes membership in a listed 
organization ground for disqualification nor limits dismis¬ 
sal to persons who are members of a listed organization, 
as we have already pointed out in our main brief (p. 22). 

Finally, an injunction here need not affect the listing 
program at all, since the issue of prejudgment is unique to 
this appellant and calls for the granting of an injunction, 
regardless of all other questions. 

The supposed harm to the government relied upon by 
appellee is therefore wholly fanciful. It should be remem¬ 
bered that appellee filed no affidavit in opposition to this 
motion and that there is no proof in the record that any 
present government employee is or ever was a member of 
appellant. There is also not the slightest basis in the record 
for appellee’s suggestion (p. 26) that he has information 
not available to his predecessors. 

In the light of the foregoing, appellee’s contention ap¬ 
proaches the frivolous and should be wholly rejected. 
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CONCLUSION 

Accordingly this Court should exercise its discretion 
and preserve the status quo pending the determination 
by the Court below of the substantial constitutional issues 
raised. 
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